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GLOSSARY

Akazu “Little house™; used to refer to group of mndividuals close to President
Habvarimana

CDR Coalition pour la Défense de la République (Coalition for the Defence of
the Republic)

CRP lLe Cercle des Républicains Progressisics (Circle of Progressive
Republicans)

Gukora To work; sometimes used to refer to killing Tutsi

Critbretiin i b ShetHthest e persive o em

Ievitso/Thyitso

Impuzamugambi

Accomplice: RPF sympathizer/accomplice; sometimes used to refer to
Tutsi

“Those who have the same goal™; Name of vouth wing of CDR

Inkotanyi RPI soldier; sometimes used to refer to T'utsi

Inkuba “Thunder”; Name of youth wing of MDR

Interahamwe “Those who attack together””; Name of youth wing of MRND

Inyenzi Cockroach: group of refugees set up in 1959 to overthrow the new regime:;
sympathizer of RPF; sometimes used {o refer to Tuts

Kangura “Awaken” n the jmperative form; Name of newspaper published in
Kinyarwanda and French

MDR Mouvement  Démocratique  Républicam  (Democratic  Republican
Movement)

MRND Mouvement Révolutionnaire National pour le Développement (National
Revolutionary Movement for Development)

PL Parti Libéral (Liberal Party)

PSD Parti Social Démocrate (Social Democratic Party)

RDR Rassemblement Républicain pour la Démocratic au Rwanda (Republican
Assembly for the Democracy of Rwanda)

RPF Rwandan Patriotic Front

RTLM Radio Télévision Libre des Milles Collines

Rubanda npamwinshi

Tubatsembatsembe

Judgement and Sentence
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CHAPTER ]
INTRODUCTION
1. International Criminal Tribunal for Rwanda
1. This Judgement in the casc of The Prosecutor v. Ferdinand Nahimana, Jean-

Bosco Baravagwiza and Ilassan Ngeze, Case No. ICTR-99-52-T, is rendcred by Trial
Chamber I (“the Chamber”) of the International Criminal Tribunal for Rwanda (“the
Tribunal™), composed of Judges Navanethem Pillay, presiding, Erik Mgse, and Asoka de
Zoysa Gunawardana.

2. The Tribunal was cstablished by United Nations Security Council Resolution 9535
of 8 November 1994" after it had considered official United Nations reports which
indicated that genocide and other systematic, widespread and flagrant violations of
international humanitarian law had been committed in Rwanda.” The Security Council
determined that this situation constituted a threat to international peace and security, and
was convinced that the prosecution of persons responsible for serious violations of
international humanitarian law would contribute to the process of national reconciliation
and to the restoration and maintenance of peace in Rwanda. Accordingly. the Security
Council established the Tribunal, pursuant to Chapter VII of the United Nations Charter.

3 The Tribunal is governed by the Statutc annexed to Security Council Resolution
955 (“the Statute™), and by the Rules of Procedure and Evidence adopted by the Judges
on 5 July 1995 and subsequently amended (“the Rules”™).

4. Pursuant to the provisions of the Statute, the Tribunal has the power to prosecute
persons responsible for serious violations of international humanitarian law committed in
the territory of Rwanda and Rwandan citizens responsible for such violations committed
in the territory of neighbouring Statcs between | January 1994 and 31 December 1994.
Individual criminal responsibility, pursuant to Article 6, shall be established for acts
falling within the Tribunal's material jurisdiction, as provided in Articles 2, 3, and 4.

2% The Accused

5. Ferdinand Nahimana was born on 15 June 1950, in Gatonde commune, Ruhengeri
prefecture, Rwanda. From 1977, he was an assistant lecturer of history at the National
University of Rwanda, and in 1978, he was clected to be Vice-Dean of the Faculty of
Letters. In 1980, hc was elected to be Dean of the faculty and remained in that position
until 1981. From 1981 to 1982, he held the post of President of the Administrative

' U.N. Doc. S/RES/955 (1994).

© Preliminary Report of the Commission of Experts Lstablishcd Pursuant to Security Council Resolution
935 (1994). Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 935 {1994} (U.N. Doc. $/1994/1403) and Reports of the Special Rapporteur for Rwanda of the
United Nations Commission on Human Rights (U.N. Doc. $/1994/1157, Annexes 1 and 11).

i
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Committee of the Ruhengeri campus of the University. He was Assistant Secretary-
General for the Ruhengeri campus of the University from 1983 to 1984. In 1990, he was
appointed Director of ORINFOR (Rwandan Office of Information) and remained in that
post until 1992, In 1992, Nahimana and others founded a comité d’initiative to set up the
company known as Radio Télévision Libre des Mille Collines, S.A. He was a member of
the party known as Mouvement Révolutionnaire National pour le Développement
(MRND).

0. Jean-Bosco Barayagwiza was born in 1950 in Mutura commune, Gisenyi
prefccture, Rwanda. A lawyer by training, he was a founding member of the Codalition
pour la Défense de la Républiqgue (CDR) party, which was formed in 1992. He was a
member of the comité d'initiative, which organized the founding of the company Radio
Télévision Libre des Mille Collines. S.4. During this time, he also held the post of

Director of Political Affairs in the Ministry of Foreign Affairs,

7. Hassan Ngeze was born on 25 December 1957 in Rubavu commune, Gisenyi
prefecture, Rwanda.” From 1978, he worked as a journalist, and in 1990, he founded the
newspaper Kangura and held the post of Editor-in-Chief. Prior to this, he was the
distributor of the Kanguka newspaper in Gisenyi. He was a founding member of the
Coalition pour la Défense de la République (CDR) party.

3. The Indictments

8. Ferdinand Nahimana is charged, pursuant to the Amended Indictment filed on 15
November 1999 (ICTR-96-11-1), with seven counts: conspiracy to commit genocide.
genocide, direct and public incitement to commit genocide, complicity in genocide, and
crimes against humanity (persecution, extermination and murder), pursuant to Articles 2
and 3 of the Statute. He 1s charged with individual responsibility under Article 6(1) of the
Statutc for these crimes, and is additionally charged with superior responsibility under
Article 6(3) in respect of direct and public incitement to commit genocide and crimes
against humanity (persecution). He stands charged mainly in relation to the radio station
called Radio Télevision Libre des Mille Collines (RTLM),

14 April 2000 (ICTR 97-19- T) with nine counts: conspiracy to cominit genocide,
genocide, direct and public incitement to commit genocide, complicity in genocide,
crimes against humanity (persecution, extermination and murder), and two counts of
serious violations of Article 3 common to the Geneva Conventions and of Additional
Protocol 11, pursuant to Articles 2, 3 and 4 of the Statute. He is charged with individual
responsibility under Article 6(1) of the Statute in respect of these counts, except the two
counts relating to serious violations of Article 3 common to the Geneva Conventions and
of Additional Protocol 1I. He is additionally charged with superior responsibility under
Article 6(3) of the Statute in respect of all the counts, except that of conspiracy to commit

genocide. He stands charged mainly in relation to the radio station called RTLM and the
CDR Party.

*T. 24 Mar, 2003, p. 38.
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10,  Hassan Ngeze is charged, pursuant to the Amended Indictment ( ICTR-97-27-1)
dated 10 November 1999, with seven counts: conspiracy to commit genocide, genocide,
direct and public incitement to commit genocide, complicity in genocide, and crimes
against humanity (persecution, extermination and murder), pursuant to Articles 2 and 3 of
the Statute.* He is charged with individual responsibility under Article 6(1) of the Statutc
for these crimes, and is additionally ¢ harged with superior responsibility under Article
6(3) in respect of all but one of the crimes - conspiracy to commit genocide. He stands
charged mainly in relation to the newspaper Kangura.

11. The Indictments are set out in full in Annex I of this Judgement.

12.  Pursuant to motions for acquittal filed by all three accused, the Chamber, in a
decision dated 25 September 2002, acquitted Nahimana and Barayagwiza of crimes
against humanity (murder), and further acquitted Barayagwiza of the two counts ol
serious violations of Article 3 Common to the Geneva Conventions and of Additional
Protocol II. as the Prosecution had conceded that therc was no evidence presented of
these crimes.

4, Procedural History
4.1 Arrest and Transfer
Ferdinand Nahimana

13, On 27 March 1996, Nahimana was arrested in the Republic of Cameroon. An
order for his provisional detention and transfer to the Tribunal’s Detention Unit was
issued in Arusha on 17 May 1996 by Judge Lennart Aspegren. The transfer order was
not immediately implemented and Nahimana remained detained by the Cameroonian
authorities. On 18 June 1996, Judge Aspegren, upon the application of the Prosecution,
issued an order for the continued detention on remand of Nahimana, pursuant to Rule
40bis(D). and a request to the Government of the Republic of Cameroon to effect the
transfer order dated 17 May 1996. On 6 January 1997, the President of the Republic of
Cameroon issued Decree No. 97/007 authorizing the transfer of Nahimana to Arusha.

Nahimana was transferred to the Tribunal’s Detention Facility in Arusha on 23 January
1997.

Jean-Bosco Barayagwiza

14, Barayagwiza was arrested on or about 26 March 1996 and detained in the
Republic of Cameroon. On 21 February 1997, the Court of Appeal of Cameroon rejected
the Rwandan Government's request for extradition and ordered the release of
Barayagwiza. The same day, the Prosecution made a request, pursuant to Rule 40, for the
provisional detention of Barayagwiza, and he was rearrested on 24 February 1997. An

* The Amended Indictment originally filed on 22 November 1999 contained typographical ervars rolating to
the counts charged, and a corrected version of the Amended Indictment was filed on 19 November 2002.

Judgement and Sentence 3 3 December 2003
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order for the transfer of Barayagwiza to the Tribunal’s Detention Facility was issued on 3
March 1997 by Judge Lennart Aspegren. On 2 October 1997, Counsel for Barayagwiza,
Justry P.L. Nyaberi, filed a motion seeking a habeas corpus order and his immediate
release from detention in Cameroon, by reason of his lengthy detention without an
indictment being brought against him. No further action was taken in respect of the
motion. Barayagwiza was subsequently transferred to the Tribunal on 19 November
1997.

15, On 24 February 1998, Counsel for Barayagwiza filed a motion secking an order to
review and/or nullify Barayagwiza’s arrest and provisional detention, as the arrest and
detention violated his rights under the Statute and the Rules. An oral hearing of the
motion was conducted on 11 September 1998, and on 17 November 1998, Trial Chamber
11, composed of Judge William H. Sekule, presiding, Judge Yakov Ostrovsky and Judec

Tafazzal H. Khan, dismissed the motion on the grounds that the Accused’s rights were
not violated by the length of the detention in Cameroon as the Accused was not initially
held at the Prosecutor’s request but that of the Rwandan and Belgian governments, and
the period during which he was held at the Prosecutor’s request did not violate his rights
under Rule 40; the long delay in his transfer to the Tribunal by Cameroonian authorities
was not a breach by the Prosecution: and his rights under Rule 40hA7s were not violated as
the Indictment was confirmed before the Accused was transferred.

16.  Counsel for Baravagwiza filed an appeal against the decision on 11 December
1998, submitting that the Chamber had made errors both in law and in fact, The
Prosecution responded on 17 December 1998 by arguing that the interlocutory appeal had
no legal basis under the Statute or the Rulcs, and that the notice of appeal was filed out of
time. At the same time, the Prosecution filed a motion on 18 December 1998 to reject the
Defence appeal for the same reasons. By an order dated 5 February 1999, the Appeals
Chamber held that the appeal was admissible. On 3 November 1999, the Appeals
Chamber allowed the appeal, ordering the immediate release of the Accused to the
Cameroonian authorities and the dismissal of the Indictment against the Accused, on the
grounds that the period of provisional detention was impermissibly lengthy, and his rights
to be promptly charged. and to have an initial appearance without delay upon transfer to
the Tribunal, were violated. The Chamber also noted that the Accused was never heard
on his writ of habeas corpus filed on 2 Qctober 1997

17. On 5 November 1999, Counsel for Barayagwiza filed a notice of review,
requesting a stay of the order for his release to Cameroon, in order that he might choose
his final destination upon rclease. This notice was withdrawn on 17 November 1999, on
the basis that the notice was being misused by the Prosecution to scek to change the
decision of 3 November 1999 and to prolong the Accused’s detention. The Prosecution
subsequently informed the Appeals Chamber on 19 November 1999 of its intention to file
a motion to review the decision of 3 November 1999, which motion was filed on 1
December 1999, arguing that in light of new facts regarding, inter alia, the period of
detention in Cameroon at the Prosecutor’s request, the extradition procedures of
Cameroon and the delay of the Cameroonian authorities in transferring the Accused to
the Tribunal, the impugned decision should be vacated and the Indictment reinstated. On

)
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8 December 1999, the President of the Appeals Chamber stayed the execution of the
impugned decision. Counsel for Barayagwiza filed a reply to the Prosecution’s motion on
6 January 2000, arguing that there were no new facts as alleged by the Prosecution, and
questioning the jurisdiction of the newly-constituted Appeals Chamber, and the
jurisdiction of the Appeals Chamber to hear an “appeal” of an Appeal decision.” In its
decision dated 31 March 2000, the Appeals Chamber confirmed that the Accused’s rights
had b een violated but not as orginally found, and altered the remedy provided in the
impugned decision, from that of releasing the Accused and dismissing the Indictment, to
menetary compensation if found not guilty, and a reduction in sentence if found guilty.

18. On 28 July 2000, Counsel for Barayagwiza applied for a reconsideration and./or
review of this decision and a reinstatement of the 3 November 1999 decision, arguing
new facts and alleging that the Prosecution used false documents in its submissions to the

Appeals Chamber. The Prosecution opposed the motion on 1 September 2000, and the
motion was dismissed by the Appeals Chamber on 14 September 2000.

Hassan Ngeze

19.  Ngeze was arrested in Kenya on 18 July 1997 and transferred to the Tribunal’s
Detention Facility on the same day, pursuant to an order [or (ransfer and provisional
detention issued by Judge Laily Kama on 16 July 1997. On 12 August 1997, the
Prosecution requested an additional detention period of thirty days, which was granted by
Judge Kama on 18 August 1997, pursuant to Rule 40bis(F). The Prosccution requested a
further thirty-day extension of the detention period, pursuant to Rule 40bis(G), on 10
September 1997. Judge Navanethem Pillay, in an oral decision delivered on 16
September 1997, granted a final extension of twenty days. to terminate on 6 October
1997,

4.2 Proceedings Relating to the Indictments

Ferdinand Nahimana

20, The Prosecution submitted the initial Indictment in respect of Ferdinand
Nahimana on 12 July 199 harging him with fo QUNIS: CONSPITACY amnti

genocide, direct and public incitement to commit genocide, complicity in genocide and
crimes against humanity (persecution). The Indictment was confirmed on the same day
by Judge Yakov Ostrovsky. Nahimana made his initial appearance on 19 February 1997
before Trial Chamber I, composed of Judge Laity Kama, presiding, Judge William H.
Sekule and Judge Navanethem Pillay, at which time he pleaded not guilty to all four
counts. Counsel for Nahimana filed a motion on 17 April 1997 requesting annulment of
the original Indictment and the release of Nahimana based on defects in the manner of
service and form of the Indictment. On 24 November 1997, Trial Chamber 1, composed
of Judge Navanethem Pillay, presiding, Judge Laity Kama and Judge William H. Sekule,
ordered the Prosecution to amend the Indictment in certain respects by providing specific

* A similar reply was filed by the newly-appointed Counsel for Barayagwiza, Carmelle Marchessault and
David Danielson, on 17 Fcbruary 2000. \
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details of some allegations. Pursuant to the said order, the Prosecution filed an Amended
Indictment on 19 December (997,

21 In a motion filed on 22 April 1998, Counsel for Nahimana argued that the
Amended Indictment was defective in that it did not reflect the amendments ordered by
the Chamber on 24 November 1997. Following the Prosecution’s response filed on 22
fune 1998 opposing the said motion, Trial Chamber I, composed of Judge Navanethem
Pillay, presiding, Judge Laity Kama and Judge Tafazzal H. Khan, issued a decision on 17
November 1998 ordering the Prosecution to make amendments to the Amended
Indictment with respect to certain aspeets of the allegations of individual criminal
responsibility under Article 6(1) and 6(3). On 1 December 1998, pursuant to the said
decision. the Prosecution filed a further amended Indictment dated 26 November 1998,

22. By amotion filed on 8 February 1999, Counsel for Nahimana raised objections to
the Indictment dated 26 November 1998, which included new allegations and a new
count of crimes against humanity (extermination). The Prosecution filed its reply on 22
March 1999, and an oral hearing was held on 28 May 1999 before Trial Chamber I,
compaosed of Judge Navanethem Pillay, presiding, Judge L aity Kama and Judge Pavel
Dolenc. Priorto a decision being rendered, the Prosecution filed a requeston 19 July
1999 for leave to file an amended Indictment. The Prosecution sought, inter alia, to
reframe the count of conspiracy to commit genocide and to add two new counts of
genocide and crimes against humanity (murder). On 30 August 1999, the Chamber issucd
its decision on the Defence motion of 8 February 1999, ordering the Prosecution to delete

EERE i Y o W Tah &= Fal B2 3393 ey 0y =1 e b ) = L:
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containing new allegations, as no motion had becn made by Prosecution to seek leave to
make such amendments. An amended Indictment dated 3 September 1999 was
subsequently filed in compliance with the decision.

23, With respect to the Prosecution motion of 19 July 1999, following the replies filed
by Counsel for Nahimana on 15, 18 and 26 October 1999, oral submissions on 19
October 1999, and the Prosecution’s supplementary brief filed on 30 October 1999, Trial
Chamber I, composed of Judge Navanethem Pillay, presiding, Judge Erik Mese and
Judge Asoka de Zoysa Gunawardana, rendered its decision on 5 November 1999,
altowing the addition of the counts of genocide and crimes against humanity {murder and
extermination). The final Amended Indictment, pursuant to which Nahimana was tried,
was filed on 15 November 1999. On 25 November 1999, Nahimana pleaded not guilty to
the three new counts, and his plea of not guilty was confirmed in relation to the amended
count of conspiracy to commit genocide.

24 On 15 November 1999, Counsel for Nahimana appealed the decision of 35
November 1999, submitting, inter alia, that the Indictment contained facts falling outside
the temporal jurisdiction of the Tribunal. Pending the appeal, Counsel for Nahimana filed
a motion on 17 May 2000, secking the withdrawal of certain paragraphs from the
Amended Indictment of 15 November 1999, arguing that some were beyond the temporal
jurisdiction of the Tribunal, others contained amendments not ordered by the Chamber,
and sull others were factually imprecise. The Prosecution opposed the motion on 1 June
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2000, and argued against the admissibility of the appeal by way of its response [iled on
14 July 2000. The Chamber dismissed the motion on 12 July 2000, noting with respect to
the relevant paragraphs that the references in the Indictment to cvents prior to 1994
constituted an historical context, the amendments were not beyond the scope of the
Chamber’s decision, and the imprecision was not such as to render the Indictment
defective. Counsel for Nahimana appealed this decision on 18 July 2000.

25.  The Appeals Chamber decided this appeal and the appeal of 15 November 1999
together with an appeal by Counsel for Nahimana on the subject of joinder filed on 7
December 1999. All three appeals were dismissed in a single Appeals Chamber decision
on 5 September 2000, which is discussed in more detail below in paragraphs 100-104.

Jean-Bosco Barayagwiza

26.  The initial Indictment in respect of Jean-Bosco Barayagwiza was filed on 22
October 1997, charging him with seven counts: genocide, complicity to commit
genocide, direct and public incitement to commit genocide, conspiracy to commit
genocide, and crimes against humanity (murder, extermination and persecution). The
Indictment was confirmed by Judge Lennart Aspegren on 23 October 1997, charging six
counts, the count of crimes against humanity (extermination) having been withdrawn by
the Prosecution. Barayagwiza made his initial appearance on 23 February 1998 before
Trial Chamber II, composed of Judge William H. Sekule, presiding, Jjudge Yakov
Ostrovsky and Judge Tafazzal H. Khan, and pleaded not guilty to all six counts.

27.  Counsel for Barayagwiza filed a motion immediately thereafter, on 24 February
1998, seeking to quash the Indictment on grounds of defects in the form of the
Indictment. The Prosecution filed its response on 7 October 1998, and an oral hearing
was conducted on 23 October 1998 before Trial Chamber [I, composed of Judge William
H. Sckule, presiding, Judge Yakov Ostrovsky and Judge Tafazzal H. Khan. Counsel for
Baravagwiza filed two additional motions on 6 April 1998 and 24 February 1999,
respectively secking disclosure from the Prosccution of evidence, documents and
witnesses, and clarification of terms used in the Indictment. Before these three motions
had been ruled upon, the Prosecution filed a motion on 28 June 1998 requesting leave to
file an amended Indictment based on new cvidence arising from ongoing investigations.
The Prosecution sought to add three new counts namelv, crimes against humanity
{(extermination) and two counts of serious violations of Article 3 Common to the Geneva
Conventions and of Additional Protocol 11, and to expand the count of conspiracy to
commit genocide. Having found that the new counts werc supported by the new [acts,
Trial Chamber I, composed of Judge Navanethem Pillay, presiding, Judge Erik Mese and
Judge Asoka de Zoysa Gunawardana, granted the motion on 11 April 2000. The
Amended Indictment, pursuant to which Barayagwiza was tried, was filed on 14 April
2000. The same day, 14 April 2000, Trial Chamber I rejected the three Defence motions
mentioned above on the grounds that the motions had been rendered moot by the decision
of 11 April 2000. On 18 April 2000, upon his refusal to plead, pleas of not guilty were
entered on Barayagwiza’s behalf in repect of the three new counts.

Judgement and Sentence 7 x 3 December 2003
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28.  On 17 April 2000, Counsel for Barayagwiza appealed the 11 April 2000 decision,
submitting that as the Appeals Chamber had found that the Accuscd’s rights had been
violated (see paragraphs 16 and 17 above), the Indictment was not valid to be amended,
and further submitting that certain allegations fell outside the temporal jurisdiction of the
Tribunal. The Prosecution opposed the appeal on 8 June 2000. Prior to the ruling of the
Appeals Chamber, Counsel for Barayagwiza filed a motion on 15 May 2000 arguing lack
of jurisdiction as the Indictment was not valid, and seeking a waiver of time limits under
Rule 72. 1n its decision dated 6 June 2000, which also dealt with joinder issues, Trial
Chamber 1 denied the motion for lack of jurisdiction but granted an extension of the
relevant time limits. On 12 June 2000, Counsel for Baravagwiza appealed this decision,
based on arguments similar to its appeal ot 17 April 2000. The Appeals Chamber issued
its decision on both appeals on 14 September 2000, dismissing both appeals. noting that
the issue of temporal jurisdiction had been dealt with in its decision dated 5 September
2000, and further noting that there exists a valid Indictment against the Accused.

Hassan Ngeze

29.  The initial Indictment in respect of Hassan Ngeze dated 30 September 1997
charged him with four counts: genocide, direct and public incitement to commit genocide
and crimes against humanity (persccution and murder). Having considered that there was
insufficient support for a prima facie case that the accused committed genocide, the
Indictment was confirmed by Judge Lennart Aspegren on 3 October 1997 with the
remaining three counts. Ngezc made his initial appearance on 20 November 1997 before
Trial Chamber I, composed of Judge Laity Kama, presiding, Judge Tafazzal H. Khan and
Judge Navanethem Pillay, at which time he pleaded not guilty to all three counts.

30.  On 1 July 1999, the Prosecution sought leave to file an Amended Indictment 1o
add four new charges, that of consptracy to commit genocide, genocide, complicity n
genocide and crimes against humanity (extermination). The Prosecution argued that
ongoing Investigations had produced more information and the amendments sought
would reflect the totality of the accused’s alleged criminal conduct, and further submitted
. that no undue declay would be occasioned. Trial Chamber I, composed of Judge
Navanethem Pillay, presiding, Judge Erik Mese and Judge Asoka de Zoysa
Gunawardana, granted leave to amend the Indictment on 5 November 1999. Counsel for
Ngeze appealed the decision on 13 November 1999, arguing, inter alia, that the
Indictment contained allcgations beyond the temporal jurisdiction of the Tribunal. The
Prosecution responded on 2] Fcbruary 2000, arguing that the appeal was inadmissible for
non-compliance with Rule 72. On 15 November 1999, Counsel for Ngeze filed a motion
with the Appcals Chamber for the suspension of trial proceedings. The Appeals Chamber
rejected the motion on 25 November 1999, noting that as an Appeals Chamber, it has
Jurisdiction to consider appeals from Trial Chamber decisions, not motions. On 5
September 2000, the Appeals Chamber rendered its decision on the appeal of 13
November 1999, finding all grounds of appeal inadmissible save that concerning the
temporal jurisdiction of the Tribunal. The substance of the decision has been discussed in
paragraphs 100-104. The Amended Indictment dated 10 November 1999 was duly filed
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on 22 November 1999.° During a hearing on 25 November 1999, the Chamber entered a
plea of not guilty on behalf of Ngeze in respect of the new counts, pursuant to Rule
62(A)(ii1), after he refused to plead to the new counts, stating that the Chamber had no
jurisdiction whilst the appeal of 13 November 1999 was pending.

31. A motion for bill of particulars with respect to the Amended Indictment was filed
by Counsel for Ngeze on 19 January 2000, to which the Prosecution responded on 3
March 2000, arguing that the motion was not founded in law. The Chamber heid, in its
decision dated 16 March 2000 denying the motion, that the motion was not based on the
Statute or the Rules and lacked merit.

32, On 23 March 2000, Counse! for Ngeze filed a motion to dismiss the Indictment in
toto as the Tribunal lacked subject matter jurisdiction to try the Accused for the free
expression of his ideas. This was a contention challenged by the Prosecution in its
response of 11 April 2000 which argued that the Accused was being tried for his alleged
acts, not his right to freedom of expression. The Chamber rejected the motion on 10 May
2000, holding that there was an important differcnce between freedom of speech and the
media on the one hand, and the spreading of messages of hatred or the incitement of
heinous acts on the other, and further holding that whether the Accused’s alleged acts
were in the former or latter category was a substantive issue going to the merits of the
case. Further, the Chamber denied costs of the motion on the basis that it was frivolous or
an abuse of process.

33 Counsel for Ngeze filed a motion dated 27 April 2000 alleging defects in the form
of the Amended Indictment, arguing that the addition of certain paragraphs is beyond the
scope of the decision of 5 November 1999 and seeking specificity with respect to certain
allegations. The Chamber rendered an oral decision on 26 Septermber 2000, dismissing
the motion on the basis that the decision of 5 November 1999 to add new counts
necessarily implied the addition of new allegations, and that the imprecision complained
of by Counsel for Ngeze did not prevent the Accused from understanding the ¢ harges
against him, nor from preparing his defence. The Chamber also noted that the motion
raised arguments similar to those raised in the Ngeze appeal of 13 November 1999,
which were found inadmissible by the Appeals Chamber except for that relating to
tcmporal jurisdiction, which was dismissed after consideration.

4.3 Joinder

34. By a motion dated 1 July 1999, the Prosecution moved for the joint trial of
Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze, claiming that their
alleged acts formed part of a common scheme. The Prosecution subscquently limited the
motion to joinder of the cases of Nahimana and Ngeze. Following responses from
Counsel for Nahimana and Ngeze on 18 November 1999 and oral submissions on 25
November 1999, the Chamber granted the motion on 30 November 1999, finding that

* The Amended Indictment filed on 22 November 1999 contained typographical errors relating to the

counts charged, and a corrected version of the Amended Indictment was filed on 19 November 2002 (see
also supra note 4),
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there was sufficient support for the assertion that the two accused’s alleged acts were part
of a common scheme and in the course of the same transaction, and considering that the
joinder would expedite the trial given the number of Prosecution witnesses common 1o
both cases. Counsel for Nahimana appealed the decision on 7 December 1999,
submitting, infer alia, that the Chamber had overstepped the bounds of its temporal
jurisdiction, and Counsel for Ngeze appealed the decision on 10 December 1999,
submitting the Chamber lacked jurisdiction on various grounds. The Prosecution
responded on 21 February 2000, contending that the appeal was inadmissible under Rule
72. The decision of the Appeals Chamber, dismissing the appeals, was rendered on 5
September 2000. The substance of the decision on this issue has been discussed in
paragraphs 100-104.

35, On 29 April 2000, Counsel for Ngeze filed a motion for separate trials, arguing
that the joinder of the Nahimana and Ngeze trials violated Rule 48 of the Rules as the
Accused had not been indicted together, and that there would be a conflict of interest as
their defence stratcgies differed. The Prosecution filed a response on 22 June 2000, and
on 12 July 2000, the Chamber issued its decision. Noting that Counsel for Ngeze was
seeking to revisit issues dealt with in the 30 November 1999 decision, the Chamber
nonetheless considered the motion as it raised new arguments. In denying the motion, the
Chamber held that the joinder was justified by Rule 48bis and that the Defence had not
shown a conflict of interest.

36.  Pursuant to the joinder decision of 30 November 1999. Counsel for Ngeze filed a
motion on 23 March 2000 arguing that Ngeze should be allowed to adopt and conform all
motions filed on behalf of Nahimana in order to lessen the Parties’ work and protect the
Accused’s rights. The Prosecution opposed the motion on 11 April 2000 and on 12 May
2000 the Chamber denied the motion on the basis that no authority had been invoked in
its support.

37. Bya motion filed on 10 A pril 2000, the P rosccution sought the joinder o f the
trials of Barayagwiza, Nahimana and Ngeze. Counsel for Barayagwiza and Counsel for
Nahimana opposed the motion on 28 April 2000 and 30 April 2000, respectively. By its
response on 14 May 2000, Counsel for Ngeze did not oppose the motion. On 6 June

2000, the Chamber granted the joinder motion on similar grounds as its decision of 30
November 1999.

38, Counsel for Barayagwiza filed a motion for s everance and separate trial which
was dismissed by the Chamber on 26 September 2000 in an oral decision, noting that the
argument of conflict of interest had already been decided by the Chamber previously, and
that the test for severance had not been met.

4.4  Documentary Evidence
39.  Counsel for Nahimana filed a motion on 13 January 2000 arguing that the

Prosecution had not complied with its disclosure obligations under Rules 66, 67 and 68,
to which the Prosecution responded on 6 and 13 March 2000, The Chamber denied the

Judgement and Senlence 10 3 December 2003




349

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Baravagwiza and Hassan Ngeze
Casc No. ICTR-99-52-T

motion on 29 March 2000 on the grounds, inter alia, that the deadline for disclosure
under Article 66(A)(ii) had not yet expired.

40.  On 19 January 2000, Counsel for Ngeze filed a motion to compel the Prosecution
to produce all evidence against the Accused, to which the Prosecution responded on 3
March 2000, opposing the motion on the basis that it was premature as the Prosecution
had complied with its disclosure obligations under the Rules. In its decision of 16 March
2000, the Chamber denied the motion on the grounds that there was no specific provision
in the Rules enabling the Defence to request a Trial Chamber to order complete
discovery.

41.  In an oral decision on 26 September 2000, the Chamber decided motions for the
continuance of the trial, for suppression of Prosecution evidence, and for a stay of
proceedings arising from an abuse of process, filed by Counsel for the three Accused.
The Chamber found that the Prosccution had been dilatory in complying with its
obligations under Rule 66 but that it did not amount to an egregious violation, and found
that the Defence had not demonstrated material prejudice to the Accused. Consequently,
all the motions were denied, except that of continuance to a date to be decided at the pre-
trial conference following the open session.

42. On 23 March 2000, Counsel for Ngeze filed a motion requesting that a subpoena
duces tecum be issued to the Minister of Justice of Rwanda to seek the production of
certified court records and documents relating to the Accused’s arrest in Rwanda, for the
purpose of raising the defence of alibi by showing that the Accused was in prison at the
time of the commission of the crimes charged. The Prosecution submitted on 11 April
2000 that there was no legal basis for a Trial Chamber to issue such a subpoena to the
Government of Rwanda. Citing with approval a decision of the Appeals Chamber of the
ICTY holding that the Tribunal did not possess the power to take enforcement measures
against States and that thereforc the term “subpoena™ was inapplicable, the Chamber
denied the motion on 10 May 2000 on the basis that it was beyond the jurisdiction of the
Tribunal.

43.  Counsel for Ngeze filed a motion on 14 May 2000 to unseal United Nations
documents regarding the assassination of the Rwandan and Burundian presidents, arguing
that part of its strategy was to prove the identity of the person who kilied President
Habyarimana. On the same day, Counsel for Baravagwiza filed a similar motion
requesting a report prepared by Michael Hourigan, an ICTR investigator, on the
assassination of the Rwandan and Burundian presidents. In two separate responses filed
ont 27 June 2000, the Prosecution did not oppose the motions, provided certain
restrictions were applied to the use of the document. In its decision rendered on 7 July
2000, the Chamber directed the Registry to serve a copy of the document on the Defence

and the Prosecution, and further directed that the document be used only for the purposes
of the trial.

44. 1t was repeatedly submitted by Counsel for Ngeze that it was necessary for the
Tribunal to translate the 71 Kinyarwanda issues of Kangura from the original
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Kinyarwanda into French and English (the working languages of the Tribunal), in order
for the Accused, who stands charged mainly in relation 1o the contents of the newspaper,
to have a fair trial. This issue was raised by Counsel for Ngeze in the pre-trial conference
on 26 Scptember 2000. The Chamber issued a Scheduling Order dated 6 October 2000,
holding that it would not be necessary to translate all issues of Kangura, as they were not
all relevant and such extensive translation would be beyond the capacity of the Tribunal.
However, extracts o f K angura relied upon by parties at trial would be translated. The
Chamber suggested that Counsel seek the co-operation of their clients to have all the
editions of Kangura read. Counsel for Ngeze sought to have this ruling reconsidered via
an oral application on 23 October 2000, which was rejected by the Chamber as it had
already been dealt with, although the Chamber invited Counsel to sec the Presiding Judge
to work out alternative mechanisms by which the 1ssue could be resolved. Pursuant to a
discussion in chambers, an agreement was adopted whereby Defence Counsel were free
to enumerate issues that they wished to have translated. Defence Counsel selected

. Kangura issue numbers 1. 10, 20, 30 and 40, which translation was done and admitted
into evidence as Prosecution Exhibit P 131, On 2 November 2000, Counsel for Ngeze
attempted to reopen the issue in court and was reminded by the Chamber that it had been
ruled upon. Ngeze raised the issue again in court on 19 Fcbruary 2001, citing it as one of
the reasons he had chosen not to attend at trial. The Chamber notes that the Accused are
all native Kinyarwanda speakers, that Defence Counsel availed themselves of the
opportunity to select issues for translation, and that copies of all issues within the custody
of the Prosecution were furnished years ago to the Defence in hard copy and
electronically on a CD-ROM. The Chamber further notes that the relevant e xtracts of
Kangura relied upon by both the Prosecution and the Defence have been read into the
trial record during the presentation of the Prosecution’s and the Defence’s cases,
including simultaneous translations of the same into English and French. Thereforc,
English and French translations of the Kangura cxtracts relied upon by the partics to
support their cases have been provided to the Chamber for its consideration.

45, On 23 November 2001, Counsel for Ngeze filed a motion to compel disclosure of
Radio Muhabura broadcasts, citing due process of law and faimess to the Accused.

. Counsel for Nahimana had also previously requested the tapes in 1998, The Prosecution
filed a report regarding this issue on 3 December 2001, stating that no Muhabura tapes
had been discovered but that the Prosecution was continuing to search for thesc tapes.
Given these developments, the Chamber orally declared the motion moot on 6 December
2001 but instructed the Prosecution to continue the search for the tapes. On 16 September
2002, the Prosecution disclosed summaries of newscasts of Radio Muhabura, RTLM and
Radio Rwanda in 1ts possession.

46.  Pursuant to an ex parre application to the Chamber by Counsel for Nahimana
regarding cooperalion from the Federal Republic of Germany in searching archives and
records held there, the Chamber issued to the Federal Republic of Germany a request on
23 September 2002 for cooperation in obtaining certain specified information.

47.  In the course of the testimony of Prosecution expert witness Alison Des Forges,
she referred to microfiche material held in the US State Department. The microfiche
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material represents the results of a microfilming project undertaken by the US
Government on behalf of the Tribunal to preserve the files in the possession of the Office
of the Prosecutor as of July 1995. It includes internal memoranda and notes of the
Prosecution, and records of interviews conducted by independent organizations relating
to the involvement of specific individuals in mass killings. Counsel for Nahimana made
oral requests for access to the material, and during a status conference held on 27
September 2002, Counsel for the three Accused requested access to the same. On 16
September 2002, Counsel for Nahimana filed a document alleging breaches of the
Accuscd’s right to a fair trial, arising from his inability to obtain documents from
Rwanda and USA, including the microfiche material, and seeking thc Chamber’s
assistance in this matter. The President of the Tribunal, Judge Navanethem Pillay,
contacted the US Ambassador-at-large for War Crimes regarding access lo the material.
This extensive material, comprising 27,755 pages, was subsequently dispatched to
Arusha. On 11 October 2002, the Prosecution filed an ex parte application to exclude
certain documents from the defence inspection of the microfiche material, on the basis

' that some documents were privileged under Rule 70(A), and some documents would
reveal the identity of witnesses not called in this trial. On 25 October 2002, the Chamber,
afler an examination of the material, granted the application in part, having found that it
contained internal documents as defined by Rule 70(A) and documents revealing the
identity of witnesses. However, the Chamber identified specific documents that were not
internal documents and could be disclosed. The Chamber therefore ordered the
Prosecution to make these available to the Defence for inspection. The material was
subsequently provided to the Defence on a CD-ROM. On 21 January 2003, Counsel for
Nahimana made a further oral application for inspection of thc same material. The
Chamber denied the application on 24 January 2003, noting that the material had already
been disclosed to the Delence, which was seeking merely to have it in the form of a
microfiche copy. rathcr than a CD-ROM, and further noting the cfforts made by the
Chamber in assisting the Defence to obtain this vast body of material that it currently
possesses.

48.  Counsel for Nahimana filed a motion on 13 May 2003 seeking a stay of
proceedings due to breaches of fair trial proceedings, on the basis that the Defence for
' Nahimana had not been able to obtain necessary documents and tapes of radio broadcasts
and speeches, in particular from Rwanda, in order to support its case. The Defence
alleged that the Rwandan Government was withholding material from them. In its
decision dated 5 June 2003 denying thc motion, the Chamber noted that the Defence
could not be certain that these materials still existed, and recalled the Chamber’s efforts
to assist the Defence to obtain documents by way of a request for State cooperation,
including the microfiche material, and the assistance that had been provided by Rwanda
to the Defence, The Chamber notes that Nahimana alluded during his testimony to certain
documents that could prove his version of events, in particular, records relating to the
dismissal of ORINFOR cemployees pursuant to a list he had compi[ed.? The Chamber
accepts that not all documents, RTLM tapes or other material have been made available
to the Defence, some of which, if still in existence, might have been helpful to the
Accused’s case. However, the Chamber considers that this is a question of the weight to

7T, 23 Sept. 2002, pp. 23-25. ]
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be attached to such evidence, 1o be deliberated upon by the Chamber.

49.  Ip addition, numerous motions and requests were made by all parties during the
course of the trial, which were ruled upon orally by the Trial Chamber and which will not
be detailed here.

4.5 Witnesses

s0. During the trial, the Prosecution called 47 witnesses, and the Defence for the three
accused c alled a tota) of 46 witnesses, with 13 testfying for Nahimana (including the
Accused), 32 testifying for Ngeze (including the Accused) and one witness called by
Counsel for Barayagwiza.

. 51.  On 9 October 2000, Counsel for Ngeze filed a motion seeking to have Hassan
Ngeze shieided from the view of Prosecution eyewitnesses during their testimony, on the
basis that they were mistaken as to his identification, until Defence Counsel have elicited
from the witness a detailed description of him. On 12 October 2000, the Chamber denied
the motion on the grounds that the Defence would have the opportunity at trial to
challenge the reliability of the identification.

52. Pursuant to a motion filed by the Defence for Ngeze for a medical, psychiatric
and psychological examination of Ngeze, and after having heard the parties in a closed
session on 19 February 2001, the Chamber granted the motion in a closed session on 20
Febru = ] ' i , ret

trial. Subsequent to the report’s findings, Counsel for Ngeze did not pursue the matter
any further.

53.  Pursuant to oral decisions on 19 March, 13 May, 20 May and 1 July 2002
delivered after the Chamber heard objections from Counsel for the three Accused, four
Prosecution witnesses w ere qualified as experts: M athias R uzindana, M arcel K abanda,
. Alison Des Forges and Jean-Pierre Chrétien. By its decisions dated 24 January 2003 and
25 February 2003 relating to expert witnesses for the Defence, the Chamber permitted
Counsel for Nahimana to call three witnesses, Counsel for Barayagwiza to call one, and
Counsel for Ngeze to call two, these decisions being subject to a determination of the
expert status of the witnesses at a voir dire hearing. On 4 March 2003, Counsel for
Nahimana appealed the decision of 25 February 2003, arguing that the evidence excluded
by the Chamber was relevant and the exclusion constituted a violation of the Accused’s
rights to a fair trial. The appeal was deemed madmissible and rejected by the Appeals
Chamber on 28 March 2003. Roger Shuy, a witness called by Counsel for Ngeze, was
provisionally admitted as an expert witness during a deposition at The Hague on 28 April
2003, subject to a ruling by the full bench of the Chamber. Similarly, on 1 May 2003,
Fernand Goffioul, a witness called by Counsel for Barayagwiza, was provisionally
admitted as an expert witness during a deposition at The Hague, subject to a ruling by the
full bench of the Chamber. The Chamber has considered the qualifications of both
witnesses and is satisfied that Roger Shuy qualifies as an expert in socio-linguistics.
Regarding Fernand Goffioul, the Chamber notes that his report concerns the history of

o)
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Rwanda and the role of the media in the 1990s, which is not his professed area of
expertise, that of neuropsychiatry. Consequently, the Chamber will only consider the
portions of his evidence relating to his field of expertise. By an oral decision delivered on
5 May 2003 by the Chamber, Helmut Strizek was admitied as an expert witness for the
Defence of Nahimana.

54, The Prosecution initially submitted, on 27 June 2000, a list of 97 witnesses it
would call. Subsequently, the Prosecution was pennitted by the Chamber on 26 June
2001 1o vary its initial list of witnesses. A further application to vary the list was dented
orally on 10 July 2001. Counsel for Nahimana submitted its initial list of witnesses on 22
August 2002. By an oral decision delivered on 2 December 2002, the Chamber granted
Counsel for Nahimana’s application filed on 27 November 2002 to add one additional
witness. Counsel for Nahimana filed a motion on 11 December 2002 seeking to add eight
. additional witnesses. In its decision dated 13 December 2002, the Chamber permitied the
addition of three additional witnesses. Counsel for Ngeze filed a provisional list of
witnesses on 11 December 2002, and submiitted its final list on 20 January 2003.

55.  Counsel for Nahimana made an oral application on 9 November 2000 requesting
the Chamber to direct the Prosecution to conduct an investigation into Prosecution
Witness AEN's testimony for the purpose of presenting an indictment for false testimony,
pursuant to Rule 91. The Chamber denied the application on 27 February 2001, finding
that no strong grounds had been made out for the Chamber to conclude that the witness
gave false testimony; on being questioned further, the witness had provided
witness’s responses is a matter for the Chamber’s evaluation when assessing the merits of
the case.

56. By an application on 11 June 2001, the Prosecution sought to add Witness X to its
Jist and to have protective measures ordered in respect of the witness. The parties’ oral
submissions were heard on 5 and 6 September 2001, during which Counsel for the three
. Accused argued that the addition of Witness X at that stage of proceedings, after a final
list of Prosecution witnesses had been submitted, was a violation of the Accused’s rights
and of the rules on disclosure, and did not meet the conditions for new evidence under
Rule 73bis. It was further argued that the Prosecution knew of the witness before the trial
date had been fixed and knew of exculpatory material from the witness but had not
complied with its disclosure obligations. After deliberations, the majority of the Chamber
granted the application to add Witness X and ordered certain protective measures on 14
September 2001, on the grounds that the witness was a key witness for the Prosecution,
and that the Defence had notice of the evidence to be given by the witness and therefore
would not be taken by surprise. Further, the Chamber noted that the wiiness would
replace s ix Prosecution witnesses and therefore this addition to the list o f P rosecution
witnesses would not cause undue delay. Given the witness'’s particular security concerns
about appearing in Arusha, the Chamber also ordered that the protective measures be
explained to the witness to ascertain his willingness to testify in Arusha; if he still had
concerns, he could testify by video link in The Hague. Judge Asoka de¢ Zoysa
Gunawardana declared a dissenting opinion, finding that as Witness X had been available
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to the Prosecution to be called even before June 2001, and as the Prosecution had not
complied with Rule 68 by disclosing exculpatory material, it should not be allowed to
call Witness X. The witness finally testified by videoconference in The Hague from 18 to
26 February 2002.

57.  Protective measures in respect of Prosecution witnesses were ordered on 23

November 1999 and 2 July 2001, in respect of witnesses for Nahimana on 25 February

—— 2000, and in respect of wilnesses for Ngeze, op 23 September 2062 ensuring that the -
witnesses’ identities would be protected, thereby responding to the withesses™ fears for
their safety if it became known that they had testified at the Tribunal. Certain witnesses
subsequently clected to give their testimony using their own names: Prosecution
witnesses Philippe Dahinden, Colette Braeckman and Agnés Muarebwayire, and Defence
witnesses Laurence Nyirabagenzi and Valerie Bemeriki testifying for Nahimana.
Prosecution witness GO made an oral complaint to the Chamber on 28 May 2001}
. regarding contact with him by Counsel for Nahimana, in violation of the protection order.
By its decision rendered on 11 June 2001, the Chamber accepted Counsel’s
representations that no direct contact had been made with the witness but considered
Counsel’s visit to the “safe house” to have been undertaken in an inappropriate manner
and directed Counsel not to engage in any activity which would endanger the safety of a

protected witness. f

58. On 26 June 2001, Counsel for Nahimana filed a motion alleging that the
Pro%ecutmn had vxo[dted the wnness prulect;on Older After hCﬂ]‘lﬂé partles on 28 June

that the two Defenf:e witnesses concemed were not notified t0 the Registry w1th the result
that they were not covered by the protection order.

59.  On 13 January 2003, the Prosecution filed a motion seeking a restraining order
against Counsel for Ngeze’s further contact with witness RM [0, who at the time was a
witness under the Prosecution’s protection order, although it had not called the witness.
By its decision dated 17 January 2003, the Chamber found Counsel for Ngeze to be in
. violation of the protection ordcr, although it noted Counsel’s representations that it was
the witness who had initiated contact with Counsel. As the Prosecution did not call the
witness, the Chamber removed the witness from the Prosecution’s order and placed the
witness under the Ngeze protection order, and allowed Counsel for Ngeze to contact the
witness. By a letter dated 6 March 2003, Counsel for Ngeze sought assistance regarding
security concerns with respect to Defence witnesses RM112, RM113 and RM114. In
response to the requcst, the Tribunal’s Witnesses and Victims Support S ection filed a
conﬁdentla] report on 14 March ’)00 detailing secunty dl[aﬂgc[ﬂﬁﬂfs tor the witnesses.

concerns in court about her security and clalmcd she was threatened durmg, hcr travel to
Arusha 1o testify. The Chamber requested the Witnesses and Victims Support Section to
mvestigate the matter, the results of which investigation are contained in a confidential
report dated 24 March 2003.

60. On 1 March 2001, the Chamber ruled that the testimony of Prosecution Witness

)
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FW relating to Ngeze would be disregarded by the Chamber as the Accused had not had
prior notification that this witness would be testifying against him since the witness’s
statement made no mention of Hassan Ngeze. A similar issue arose in respect of
Prosecution Wiitness ABH based on Jack of notice of his testimony against Ngeze. In this
case, the majority of the Chamber allowed the testimony in an oral decision on 13
November 2001 as Counsel for Ngeze had sufficient notice via a letter dated 13 August
2001. Judge Asoka de Zoysa Gunawardana considered that there had not been requisite
notice and dissented on that basis.

61.  Counsel for Nahimana orally requested on 30 August 2001 the disclosure of the

Prosecution investigators’ notes taken during the interviews of Prosecution Witness ABC

for purposes of cross-examination. On the same day, the Chamber denied the application,

noting that discrepancies between the testimony and the previous written statements and

the inferences to be drawn from such discrepancies would be taken into account by the
’ Chamber in the evaluation of the witness’s evidence.

62.  On 3 September 2001, Counsel for Ngeze sought an order for the judicial records
of Prosecution Witness LAG and others against whom judicial proceedings had been
brought in Rwanda. On 4 September 2001, the Chamber directed the Prosecution to
obtain the records from the Government of Rwanda, including plea agreements,
confessions, and dates of conviction and sentence.

63,  On 31 January 2002, the Trial Chamber decided the motion by Counsel for
Barayagwiza, filed on 17 January 2002, objecting to the testimony of Prosecution witness
Georges Ruggiu on the basis that the Chamber had evaluated his testimony during the
sentencing in his own frial and would therefore not be impartial. The Chamber held that

f Counsel was raising issues already ruled upon by the Chamber in its decision dated 19
September 2000, and concluded that the motion was frivolous pursuant to Rule 73(E).
The motion was therefore dismissed and costs withheld.

’ 64. By a motion filed on 20 August 2002, Counsel for Ngeze sought to have the
testimony of Prosecution Witness FS struck from the record, on the grounds that he had
not returned to Arusha to complete his cross-examination and had vot provided the names

of his family members killed in 1994. Counsel for Barayagwiza filed a motion on 12
September 2002 submitting that Witness FS’s testimony should not be used against
Barayagwiza as the Accused was not represented by Counsel during that time. In its
decision dated 16 September 2002, the Chamber denied both applications. It was noted
that both Counsel for Ngeze had cross-examined the witness for five hours which was
sufficient for purposive cross-examination, and that at the time, Counse} had agreed that

the cross-examination was completed save for issues relating to the witness’s identity,
which was for the Chamber’s consideration in assessing the credibility of the witness. It

was further noted that the witness had provided the names of his wife and children during
his testimony.

65.  The Prosecution filed a motion on 11 September 2002 to compel Counsel for the
three Accused to comply with the rules on disclosurc of information relating to witnesses
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and their anticipated testimony, citing the failure of Counsel for Nahimana to disclose
such information adequately or in a timely manner. In jts decision dated 3 October 2002,
the Chamber ordered the Defence to disclose details of the witnesses and their statements
within a certain time frame.

66. By amotion filed on 20 November 2002, Counsel for Ngeze sought the disclosure
of the statements and s upporting m aterials relating to protected witness ZF in another
case, Prosecutor v. Théoneste Bagosora, Gratien Kabiligi, Aloys Ntabakuze and Anatole
Nsengiyurtva, for the purpose ol supporting the Defence theory that the RPF downed the
presidential plane on 6 April 1994, The Chamber denied the motion on 12 D ecember
2002, in view of the opinion of Trial Chamber IIT which was seized of the case. Trial
Chamber I1I declined to lift the protective measures as the wilness was particularly
vulnerable and disclosure of the statements and supporting materials would entail the
. revelation of sensitive information, placing the witness at risk.

67. On 8 January 2003, the Prosecution filed a motion to bar Counsel for Ngeze from
calling Wayne Madsen as a witness. The Prosecution submitted that Wayne Madsen’s
proposcd testimony on the events leading up to the genocide was irrelevant and of no
probative value, and that the issue of responsibility for the shooting down of the
presidential plane was not part of the Prosecution’s case. Counsel for Ngeze opposed the
motion, stating that the testimony went to its theory of the case. In its decision dated 23
January 2003, the Chamber denied the motion in part by limiting the testimony to factual
information regarding the probable causes of the massacres in Rwanda in 1994 and the
roles of RTLM and Kangura at the time.

68.  Counsel for Ngeze sought to call a witness who previously worked with
UNAMIR by a motion on 11 February 2003, to testify to Ngeze's prediction of the
assassination of President Habyarimana. Noting that it was mnot convinced of the
probative value of the witness’s testimony, and further noting the restrictions placed by
the UN on the ability of the witness to convey confidential information and the witness’s

. reluctance to attend to testify, the Chamber denied the motion on 25 February 2003.
Counsel for Nahimana sought by an ex parte application dated 20 March 2003 to call a
staff of UNICEF as a witness 1o testify to certain aspects of the testimony of Agnés
Murebwayire; however, the proposed witness refused to sign a witness statement. The
application was consequently denied on 26 March 2003. Counsel sought a
reconsideration of the decision on 11 April 2003 which was also denied.

69. By a decision dated 10 April 2003, the Chamber permitted the request of Counsel
for Nahimana to hear the testimony of Defence Witness Y by deposition in The Hague on
1 to 2 May 2003, in light of the witness’s security concerns. However, due to delays,
including the withdrawal by Counsel for Nahimana of the witness from the Defence’s
witness list and his subsequent reinstatement, the witness could not testify at The Hague
as scheduled and Counsel for N ahimana requested on 7 May 2003 a new date for his
deposition. In its decision on 3 June 2003 denying the request, the Chamber noted the
extent to which arrangements had been specially made for Witness ¥Y’s deposition, his
subsequent refusal to testify, and difficultics with the witness’s documents arising from
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the wilness’s own acts.

70.  On 1 April 2003, Counsel for Ngeze sought to have Defence witness JF-55 testify
by deposition in The Hague, on the basis that he may have SARS virus and would need to
be near a major hospital. The Chamber denied the motion on 7 April 2003, noting the
communicable nature of the SARS virus and that the Chamber cannot hold a deposition
in these circumstances. The Chamber also noted the absence of a medical certificate from
a doctor verifying this information. By a motion on 9 April 2003, Counsel sought a
reconsideration of the decision, stating that a medical report would be provided. The
Chamber notes that nothing new is alleged in the reconsideration motion, and that
Counsel has failed to provide the medical report and has failed to pursue the matter.
Consequently, the motion has lapsed.

71.  Prior to giving his testimony, Ngeze informed the Chamber that he would be
testifying without the assistance of his Counsel, as be had never discussed Kangura with
his Counsel and his Counsel do not speak Kinyarwanda, the language in which Kangura
is primarily written. The Chamber noted, however, that Counsel was present to intcrvene
on Ngeze’s behalf during his testimony. Ngeze proceeded to give his testimony without
assistance from his Counsel, who was present throughout and made interventions on
Ngeze's behalf.

72 On 24 and 28 April 2003, the Prosecution submitted two motions requesting leave
to call eleven rebuttal witnesses, which was opposed by the Counsel for the three
Accused on 1 and 5 May 2003. On 9 May 2003, the Trial Chamber rendered its Decision,
rejecting both motions on the grounds, inter alia, that the Prosecution had prior notice of
the matters they now sought to rebut and should have adduced such evidence during
presentation of its own case. Some of the proposed rebuttal evidence was found to be too
prejudicial to the Accused. thereby outweighing any unfairness to the Prosecution in not
being able to rebut the Defence evidence.

73.  On 15 May 2003, Counsel for Nahimana requested the disclosure of information
which could show bias on the part of a Prosecution expert witness, namely, information
regarding the partner of the collaborator of Prosecution expert witness Jean-Pierre
Chrétien in the writing of a book. The Prosecution responded on 16 May 2003 by saying
that 1t had not violated its disclosure obligations, and that the Defence had exercised the
opportunity to cross-examine the two persons, Kabanda and Chrétien, who prepared the
expert report. The Chamber noted that the ethnicity or organizational affiliations of the
partner of the witness’s co-author is not probative of bias on the part of the witness, and
that these were issucs that could have been raised during cross-examination of the
witness. The request was denied on 5 June 2 003. and the fees or costs of the motion
withheld.

4.6 Motions for Acquittal and Provisional Release

74.  Counsel for the three Accused filed motions for acquittal on 21 August 2002
(Nahimana), 16 and 23 August 2002 (Barayagwiza), and 20 and 23 August 2002 (Ngeze).
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Counsel for Nahimana argued that the allegations had not been proved beyond a
reasonable doubt or were beyond the temporal jurisdiction of the Tribunal. Counsel for
Barayagwiza submitted that the Prosecution had failed to prove the allegations against
Barayagwiza as the witnesses called were irrelevant or not credible. Counsel for Ngeze
contended that no evidence, or evidence that was tainted and not capable of belief, had
been adduced in relation to the charges against Ngeze. A consolidated response to all the
motions was filed by the Prosecution on 6 S eptember 2002, in which the P rosecution
argued that issues of credibility of witnesses were outside the scope of Rule 98bis, and
outlined the evidence provided by each Prosecution witness. However, the Prosecution
conceded that no evidence had been adduced in respect of the count of crimes against
humanity (murder) alleged against Nahimana and Barayagwiza. In addition, the
Prosecution did not oppose the striking of the two counts of serious violations of Article
3 common to the Geneva Conventions and of Additional Protocol IT alleged against
Barayagwiza. Oral arguments were heard on 16 September 2002 and an oral decision
rendered on 17 September 2002. fu its reasoned decision of 25 September 2002, the
Chamber acquitted Nahimana and Barayagwiza of the count of crimes against humanity
(murder), and further acquiited Baravagwiza of the two counts of serious violations of
Article 3 common to the Geneva Conventions and of Additional Protocol II. On the
remaining counts, the Chamber held that there was sufficient evidence which, it believed,
would sustain a conviction for each of the counts, and detailed the Prosecution evidence
found to be relevant to each charge. Consequently, the motions were denied in respect of
other charges.

73. Counse] for Barayagwiza filed a motion of 4 September 2001 relating to the
release of Barayagwiza due to the length of Barayagwiza’s custody and detention, which
requested that the Chamber ask the General Assembly to establish a rule regarding the
duration of custody on remand. On 27 August 2001, the Chamber orally denied the
motion as it sought a remedy beyond the powers of the Chamber, and denied the costs of
the motion. Counsel appealed the decision on 13 September 2001, which was dismissed
by the Appeals Chamber on } February 2002, The Appeals Chamber ruled that the issues
raised were not subject to interlocutory appeal, and further held that the appeal was
frivolous and an abuse of process and consequently ordered that fees for the motion be
withheld.

76. On 12 July 2002, Counsel for Nahimana filed a motion seeking the provisional
release of Nahimana pursuant to Rule 65, arguing that his lengthy detention violated the
Accused’s rights under Article 20. In its decision of 5 September 2002, the Chamber held
that given the complexity of the case and the seriousness of the charges against the
Accused, the length of his detention was not nregular, and found that there were no

exceptional circumstances justifying the provisional release. Consequently, the motion
was denied.

77.  Counsel for Barayagwiza also filed a motion for provisional release on 19 July
2002, arguing that the length of the Accused’s detention violated human rights
mstruments. The Chamber denied the motion on 3 September 2002, noting that the text of
the present motion was largely the same as that of the release motion denied on 27
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August 2001 and did not address the test o f e xceptional ¢ ircumstances equired under
Rule 63, Costs of the motion were withheld.

4.7  Judges and Counsel
Judges

78.  Counsel for Barayagwiza filed a motion on 18 October 1999 for the
disqualification of Judges Laity Kama and Navanethem Pillay on the basis of their
alleged partiality deriving from their involvement in the judgement of Akayesu, in which
certain statements were made about the CDR Party and RTLM, which are issues before
the Chamber in the instant case. In an oral decision on 19 October 1999, 1t was held that
the application was not relevant as the Chamber was sitting in respect of pre-trial and

procedural motions, not trial proceedings. It was also held that the Chamber had no
. jurisdiction to rule on the disqualification of Judge Kama, as he was not part of the
Chamber.

79.  Counsel for Ngeze filed three mwotions on 24 November 1999 for the
disqualification of Judges Pillay, Mose and Gunawardana respectively, and oral
arguments were heard on 25 November 1999. The disqualifications were sought or the
grounds, infer alia, that the Chamber, in re-introducing the count of genocide into the
indictment in its decision on 5 November 1999. would have examined the additional
evidence relating to the count of genocide, whereas a trial judge should not have seen the
evidence prior to the trial. Counsel also submitted that the impartiality of Judge Pillay
was in issue as she was a judge in Prosecutor v. Akayesu, in which judgement certain
statements were made about Kangura. On 25 November 1999, the Chamber dismissed
these motions in an oral decision as it was stated explicitly in the decision of 5 November
1999 that the Chamber had not reviewed the supporting material. With regard to Judge
Pillay's participation in Akayesu, it was held that an adjudication by a judge in one case
did not disqualify that judge from assessing the evidence in another case impartially, as

. each case is decided on its merits, Counsel for Ngeze appealed the oral decision on 2
December 1999, which appeal was dismissed on 5 Septerber 2000 as it raised issues not
subject to interlocutory appeal.

80.  On 7 September 2000, Counsel for Barayagwiza filed a letter seeking the recusal
of Judges Pillay and Mese, submitting that their visit to Rwanda and meetings there with
the President and Prosecutor-General, in light of the Rwanda Government’s involvement
in the matier of Barayagwiza’s case, led to an appearance of lack of impartiality. The
Trial Chamber dismissed the motion in an oral decision on 11 September 2000, finding
that the mission had been taken for institutional reasons after a discussion at the plenary
of judges, namely, the continued cooperation of the Rwanda Government with the
Tribunal, and had no relation to the timing of the instant case. The Chamber also noted
that this was not the first visit by judges to Rwanda and stated that no matters pending
before the Chambers were discussed, and that the visit was conducted in an open and
transparent manner.
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81.  Counsel for Nahimana filed a motion on 15 September 2000 secking to disqualify
Judges Pillay and Mese on the basis that there was a danger of bias arising from their
involvement in the sentencing judgement of Georges Ruggiu (anticipated Prosecution
witness), and in respect of Judge Pillay alone, her involvement in the judgment of
Akayesu wherein certain findings were made pursuant to the evidence of Mathias
Ruzindana and Alison Des Forges (anticipated Prosecution expert witnesses). In an oral
decision of 19 September 2000, the Chamber dismissed the motion, on the grounds that
an objection could not be sustained merely because a judge had made adverse rulings ina
previous case, and that the Defence had the opportunity to cross-examine these witnesses
to test their evidence.

Counsel
82.  Following a request made by Barayagwiza for the withdrawal of his Counsel
. J.P.L. Nyaberi, citing reasons of lack of competence. honesty, loyalty, diligence and

interest, the Registrar declined the request on 5 January 2000, which decision was
confirmed by the President of the Tribunal on 19 January 2000. A review of the decision
by the Appeals Chamber was sought by Barayagwizaon 21 January 2000,andon 31
January 2000 the Appeals Chamber ordered the withdrawal of his Defence Counsel,
J.P.L. Nyaberi, and ordered the assignment of new Counsel and Co-counsel for
Barayagwiza. Carmelle Marchessault and David Danielson were subsequently appointed
Lead and Co-Counsel for Barayagwiza, respectively.

83.  On 23 Octlober 2000, Counsel for Barayagwiza, Carmelle Marchessault and David
Danielson, informed the Court that Barayagwiza would not be attending the trial, and had
instructed Counsel not to represent him at the trial, based on his inability to have a fair
trial duc to the previous decisions o f the Tribunal in relation to his release. However,
Barayagwiza had not terminated their mandate and they w ere to continue to represent
him outside the framework of the trial. The Chamber stated that Barayagwiza was
entitled to be present during his trial and had chosen not to do so, and the trial would
proceed nonetheless. The Chamber also stated that he would be free to attend whenever
. he changed his mind. The Chamber ordered Counsel to continue representing
Baravagwiza. On 25 October 2000, pursuant to information from Counsel that
Barayagwiza had instructed that they were not to be present in court, the Chamber denied
Counsel leave to be excused from the courtroom. Counsel for Barayagwiza filed a motion
to withdraw on 26 October 2000, given their client’s instructions not to represent him at
trial. The motion was denied on 2 November 2000 on the basis that the Chamber had to
ensure the rights of the accused, in particular access to legal advice. The Chamber noted
that Barayagwiza’s actions were an attempt to obstruct the proceedings and that
Counsel’s mandate had not been unequivocally terminated. Judge Gunawardana
delivered a concurring and separate opinion stating that the present Counsel should be
appointed as standby counsel. On 5 February 2001, Counsel for Barayagwiza informed
the Chamber that Barayagwiza had unequivocally terminated their mandate. On 6
February 2001, the Chamber took note of this fact and directed the Registrar 1o withdraw
their assignment and appoint new Counsel for Barayagwiza. Giacomo Barletta-Caldercra
was appointed new Lead Counsel for Barayagwiza, and was placed on record on 12

N
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February 2001. He represented Barayagwiza for the duration of the trial. The Chamber
notes that Baravagwiza did not have the benefit of legal representation during the interim
period, in which Witness FS testified, on 7 and 8 February 2001. The Chamber further
notes that Barayagwiza chose to absent himself from proceedings and to instruct his
Counsel not to participate in the same. As a result. his Counsel were silent in the

L cignatinn
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courfroom and did nol conducl any Cross-cx 5
witnesses. Duting this time, the Chamber undertook to ask questions of the witnesses
where the evidence related to Barayagwiza.

84.  According to an investigation report dated 24 August 2000 and prepared by the
UNDF, Ngeze forged a letter of resignation purporting to be from his Counsel, Patricia
Mongo, who had denied writing such a letter. During Ngeze's cross-examination on 4

85. Counsel for Ngeze, Patricia Mongo, filed requests for withdrawal on 17 and 24
August 2000 citing circumstances which have created a Joss of confidence in her
relations with Ngeze. Counsel was withdrawn by the Registrar on 7 September 2000 and
replaced by John C. Floyd II. By a letter dated 17 February 2001, Ngeze sought the
withdrawal of his Counsel John Floyd and co-counsel René Martel on the basis that he no
longer had confidence in their compefence to represent him. The principal grounds on

which Ngeze based his motion were that Counsel had failed to hold consultations with
him, and that Lead Counsel had dismissed two investigators and an assistant without
consultation with the accused. In its decision dated 29 March 2001, the majority of the
Chamber considered Counsel’s consultations with the Accused during trial, noted that the
assistant’s contract was terminated by the Registry and Counsel’s reasons for termination
of the investigators related to honesty and professionalism. It was also noted that Ngeze
had changed his Counsel four times previously and was now requesting a fifth change.

The request was consequently denied. Judge Gunawardana filed a separate and dissenting
opinion stating that there was insufficient evidence to rule upon the issue of consultation
and noted the Accused’s assertion that Counsel were not acting in his best inierests.
Further written requests for the withdrawal of Counsel were made by Ngeze on 31 May
2002, 25 June 2002, 28 June 2002, 4 July 2002 and 7 July 2002, and oral requests were
made during trial proceedings on 20 March 2001, 26 June 2001, 12 September 2001 and
14 September 2001. These requests were denied and Counsel continued to represent the

Accused during the trral.

86. The Accused had chosen all his own Counsel and was given his first choice of
Counsel in every instance, including the choices of Patricia Mongo and Jobn Floyd. In
total, Ngeze has changed his Counsel four times, and John Floyd is his fifth Counsel.
Apart from Patricia Mongo and John Floyd (who still represents Ngeze), all of Ngeze’s
previous Counsel were withdrawn at his request. The Chamber notes that while Ngeze

WS abot SOUNSEL; g = HaiaconstHEewHER 5e

Regarding Ngeze’s investigators, the Chamber notes that the investigators were
dismissed for dishonesty and further notes that Ngeze had no investigator on his team for
some time because Ngeze specifically wanted the two investigators who had been
dismissed.

/]
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87.  According to an oral decision on 15 May 2001 issued pursuant to a request from
the Accused, Ngeze would be allowed to conduct the cross-examination of the
Prosecution witnesses under the careful control of the Chamber and only after his counsel
had completed his cross-examination. This would be a temporary measure until the issues
relating to the Accused’s Counsel were resolved. Ngeze was allowed to put questions in
cross-examination to Witnesses EB on 17 May 2001, AHI on 11 September 2001 and
Alison Des Forges on 9 July 2002. Ngeze was not allowed to cross-examine Witness
Thomas Kamilindi. In respect of Witness Omar Serushago, the Chamber decided on 27
November 2001 that Ngeze should write down five questions for the Chamber’s
consideration as to relevancy. With respect to Witness Jean-Pierre Chretien, Ngeze was
directed on 4 July 2002 to put his questions through his Counsel. On 3 March 2003,
Ngeze requested that he be allowed to put ten questions to each Defence witnesses. The
Chamber directed him to consult with his Counsel in this regard.

4.8  FExpedition of Proceedings

88, In an ecffort to expedite the proceedings, which were being delayed by
unnecessarily prolonged examination and cross-examination, the Chamber issued a
scheduling order on 5 June 2002 allocating the time that would be given to each Counsel
for the cross-examination of the following six Prosecution witnesses, and stipulated the
date for the commencement of the Defence cases. A scheduling order was also 1ssued on
26 March 2003 specifying dates for the close of the Defence cases.

89.  The Chamber notes that the delay in the trial was coniributed to by the
Prosecution through its piecemeal disclosure, changes in its team, amendments to the
Indictments and changes to its witness list. As a result, the Chamber issued the
scheduling order on 5 June 2002 to direct the Prosecution towards closing its case in an
cflicient manper.

00.  The Trial and Appeals Chambers considered that some of the motions or appeals
filed by Defence Counse) were frivolous or an abuse of process, and in those cases
ordered the non-payment of fees associated with the application or costs thereof, pursuant
to Rule 73(E). Some of these applications have been discussed above.

91.  Throughout the case, Counsel repeatedly sought to reverse the rulings of the Trial
and Appeals Chambers by filing reconsideration motions or motions that put forward the
same arguments previously rejected b v the Chambers, albeit under a different title. In
addition 10 the motions and appeals discussed above, Counsel for Ngeze filed two
reconsideration motions on 1 and 2 April 2003 regarding the scheduling order dated 26
March 2003, and a reconsideration motion on ¢ April 2003 regarding Witness JF-55.
Counsel for Nahimana filed a reconsideration motion on 10 April 2003 regarding
assistance from Rwanda. In addition, oral applications were often made during trial
regarding the same issues that had already been determined by the Chamber, leading to
delays in the progress of the trial.
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92.  Through the use of stipulations agreed between Prosecution and Defence Counsel,
issues were agreed between the parties so as to obviate the need for calling certain
witnesses to prove those issues.”

93.  On | August 2003, Counsel for Nahimana filed a motion for an amendment of the
Scheduling Order dated 26 March 2003, requesting that the Defence have the right of
rejoinder to P rosecution’s Reply Closing Brief by curtailing the period of time w ithin
which the Prosecution could file its Reply Brief to all three Defence Closing Briefs to a
weck. The C hamber d ealt with the matter by giving an opportunity Lo the Defence to
respond to the Reply Brief in Closing Arguments, during which they were permitted the
right of rejoinder.

4.9  The Trial

. 94.  'The joint trial of Ferdinand Nahimana, Jean-Bosco Barayagwiza, and Hassan
Ngeze commenced on 23 October 2000 with the Prosecution’s opening statements. The
Prosecution closed its case on 12 July 2002 after calling 47 witnesses. The Defence for .’
Nahimana opened its case on 18 September 2002 with the testimony of the accused
Nahimana. After calling 10 additional witnesses, the Defence for Nahimana’s case was
held over on 14 January 2003 until such time as the remaining witnesses could arrive in
Arusha to testify. On 15 Janpuary 2003, the Defence for Ngeze commenced the
presentation of its case, calling 32 wimesses, including the accused Ngeze. It closed its
case on 29 April 2003. The Defence for Barayagwiza opened its case on 1 May 2003 and
sed 1 - : v 3

additional w itnesses called by the Defence for Nahimana, 11 closed its case on 8 May
2003. The joint trial concluded on 9 May 2003 after 238 trial days. The Prosecution’s
Closing Brief was filed on 25 June 2003. The Defence for the three accused filed their
Closing Briefs on 1 August 2003, and the Prosecution filed a Reply Brief on 15 August
2003. The Prosecution’s Closing Brief was 324 pages long, the Nahimana Defence’s 440
pages, the Barayagwiza Defence’s 239 pages, the Ngeze Defence’s 226 pages, and the
. Prosecution’s Reply 158 pages. In addition, Ngeze filed his own Closing Brief of 176
pages. Closing arguments were heard from 18 August to 22 August 2003, wherein
Counsel for the three accused were given the opportunity to respond to the Prosecution’s
Brief and Closing Arguments, after which the accused Ngeze personally addressed the

Chamber.

5. Evidentiary Matters

95, Pursuant to Rule 89(A) of the Rules, the Chamber is not bound by national rules
of evidence, but by the Rules of the Tribunal. Where the Rules are silent, the Chamber is
to apply rules of evidence which bust favour a fair determination of the matter before it
and which are consonant with the spirit of the Statute and the general principles of law, as

* See e.g., Stipulation of the Parties Regarding What Would be the Testimony of Crystal Nix-Hinds, Denise
Minor and Gregory Gordon, dated 11 December 2002; and Stipulation between Prosecution and Ngeze
Defence Regarding Proposed Admission of Translations of Articles/Excerpts from Kangura, dated 19 May
2003,

/)
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provided in Rule 89(B). Any relevant evidence deemed to have probative value is
admissible in accordance with Rule 89(C).

96.  The Tribunal’s jurisprudence has established general principles concerning the
assessment of evidence, including those concerning the probative value of evidence; the
use of witness statements; false testimony; the impact of trauma on the testimony of
witnesses; problems of interpretation from Kinyarwanda into French and English; and
cultural factors affecting the evidence of witnesses.”

97.  The Chamber notes that hearsay evidence is not inadmissible per se, even when it

is not ¢ orroborated b v direct e vidence. The C hamber has c onsidered hearsay e vidence

with caution, in accordance with Rute 89. Similarly, pursuant to Rule 89, corroboration,

of even a single testimony, is not required; the test of admissibility of evidence is
. relevance, probative value, and the requirements of a fair trial."’

98.  The Accused Barayagwiza indicated his unwillingness to participate in the trial,
giving as his reason, in his statement (Chamber Exhibit C4A), his doubts as to his ability
to have an impartial and fair trial, and therefore absented himself from the trial. The
Chamber is mindful of the Accused’s right to remain silent and has not drawn any
adverse inference from his absence at his trial.

99, With respect to alibi, the Chamber notes that in Musema, it was held that “[i]n
raising the defence of alibi, the Accused not only denies that he committed the crimes for
which he is charged but also asserts that he w as elsewhere than at the scene o f these
crimes when they were committed. The onus is on the Prosecution to prove beyond a
reasonable doubt the guilt of the Accused. In establishing its case. when an alibi defence
is introduced, the Prosecution must prove, beyond any reasonable doubt, that the Accused
was present and committed the crimes for which be is charged and thereby discredit the
alibi defence. The alibi defence does not carry a separate burden of proof. If the defence
is reasonably possibly true, it must be successful”."

® 6

100. In pre-trial proceedings two of the Accused, Ferdinand Nabimana and Hassan
Ngeze, challenged their indictments on the grounds that they included allegations of
crimes that fall outside the temporal jurisdiction of the Tribunal, which is limited by its
Statute to violations committed between 1 January 1994 and 31 December 1994. The
Trial C hamber noted in its d ecisions, w hich w ere upheld on interlocutory appeal, that
while many of the events referred to in the indictment precede 1 January 1994, such
events “provide a relevant background and a basis for understanding the accused’s
alleged conduct in relation to the Rwandan genocide of 1994”'* and that there “may be
subsidiary or interrelated allegations to the principal allegation in issue and thus may
have probative or evidentiary value.”'? The Appeals Chamber confirmed the Trial

Temporal Jurisdiction

’ See, e.g., Akayesu (TC) paras, 130-)56.
" Musema (TC) para. 43, upheld on appeal (AC) paras. 36-38.
" Musema (TC) para. 108; confirmed on appeal (AC) paras. 205-206.
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the Trial Chamber considers that with regard to the commission of crimes in 1994, such
pre-1994 material may constitute evidence of the intent of the Accused or a patlern of
conduct by the Accused, or background in reviewing and understanding the general
manner in which the Accused related to the media at issue. To the extent that such
material was re-circulated by the Accused in 1994, or the Accused took any action in
1994 to facilitate its distribution or to bring public attention to it, the Chamber considers
that such material would then fall within the temporal jurisdiction established by its
Statute,

104.  With regard to the offences of conspiracy and direct and public incitement, the
Chamber notes that the Security Council debate cited by Judge Vohrah and Judge Nieto-
Navia, in which discussion was held regarding the proposal that the jurisdiction of the
Tribunal cover acts from October 1990, does not differentiate between these inchoate
offences and others that are not by nature continuing in time. The Chamber considers,
‘ thercfore, that the Security Council debate does not provide guidance on the application
of temporal j urisdiction to these particular o ffences, which unlike the o ther crimes set
forth in the Statute, occur both in and prior to 1994. The Chamber considers that the
adoption of 1 January 1994 rather than 6 April 1994 as the commencement of the
Tribunal’s temporal jurisdiction, expressly for the purpose of including the planmng
stage, indicates an intention that is more compatible with the inclusion ol inchoatc
offences that culminate in the commission of acts in 1994 than it is with their exclusion.
It is only the commission of acts completed prior to 1994 that is clearly excluded from
the temporal jurisdiction of the Tribunal. The Chamber adopts the view expressed by

.......... la pveyoeed $o dl g oA aradiaaedgge ) =
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the commission of the acts contemplated by the conspiracy. The Chamber considers this
concept applicable to the crime of incitement as well, which, similarly, continues to the
time of the commission of the acts incited.
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CHAPTER I

HISTORY OF RWANDA

105. The Accused have conveyed to the Chamber, in their testimony and otherwise, the
importance of understanding the history of Rwanda, and more specifically the history of
cthnic identity and inter-ethnic relations, in understanding the events that transpired in
1994 in Rwanda. The Accused Ngeze repeatedly cited and challenged the first sentence
of the Indictment:

1.1 The revolution of 1959 marked the beginning of a period of ethnic clashes
hetween the Hutu and the Tatsi in Rwanda. causing hundreds of Tutsis to die and
thousands more to flee the country in the years immediaiely following.

106. The Chamber notes that in the first judgement of this Tribunal, the history of
Rwanda was examined in detail from the pre-colonial period. The Chamber accepts the
importance of this history, particularly in this case, and for this reason sets forth largely
in extenso the comprehensive review of the historical context as described in the 4kayesu
judgement:”

80. Prior 1o and during colonial rule, first, under Germany. {rom about 1§97, and
then under Belgium which, after driving out Germany in 1917, was given a
mandate by the League of Nations to administer it, Rwanda was a complex and

an advanced monarchy. The monarch ruled the country through his ofiicial
representatives drawn from the Tutsi nobility. Thus, there emerged a highly
sophisticated political culture which enabled the king to communicate with the
people.

81. Rwanda then, admittedly, had some eighteen clans defined primarily along
lines of kinship. The terms Hutu and Tutsi were already in use but referred to
individuals rather than to groups. In those days, the distinction between the Hutu
and Tutsi was based on lineage rather than ethnicity. Indeed, the demarcation line
was blurred: one could move from one status to another, as one became rich or
poor, or even through marriage.

82. Both German and Belgian colonial authorities, if only at the outset as far as
the latter are concerned, relied on an elite essentially composed of people who
referred to themselves as Tutsi, a choice which, according to Dr, Alison
Desforges, was born of racial or even racist considerations. In the minds of the
colonizers, the Tutsi looked more hike them, because of their height and colour,
and were, therefore, more intelligent and better equipped to govern.

83. In the early 1930s, Belgian authorities introduced a permanent distinction by
dividing the population into three groups which they called cthnic groups, with

the Hutu representing about 84% of the population, while the Tutsi (about 15%)
and Twa (about 1%) accounted for the rest. In line with this division, it became

"8 Akavesu (TC) paras. 80-111.
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mandatory for every R wandan to carry an identity card mentioning his or her
ethnicity. The Chamber notes that the reference to ethnic background on identity
cards was maintained, even after Rwanda's independence and was, at last,
abolished only after the tragic events the country experienced in 1994,

84. According to the testimony of Dr. Alison Desforges, while the C atholic
Church which arrived in the wake of European colonizers gave the monarch, his
notables and the Tutsi population privileged access to education and training, it
tried to convert them. However, in the face of some resistance, the missionaries
for a while undertook to convert the Hutu instead. Yet, when the Belgians
included being Christian among the criteria for determining the suitability of a
candidate for employment in the civil service, the Tutsi, hitherto opposed to their
conversion, became more willing to be couverted to Christianity. Thus, they
carried along most Hutu. Quoting a witness from whom she asked for an
explanation for the massive conversion of Hutu to Chnstianity, Dr. D csforges
testified that the reasons for the conversion were 1o be found in the cult of
obedience to the chiefs which is highly developed in the Rwandan society.
According to that witness, "you could not remain standing while your superiors
were on their knees praying”. For these reasons, therefore, it can be understood
why at the time, that is, in the late 1920s and early 1930s, the church, like the
colonizers. supported the Tutst monopoly of power,

85. From the late 1940s, at the dawn of the decolonization process, the T utsi
became aware of the benefits they could derive from the privileged status

cunfcrred on them by the Belgian colomz,em and the Cathohc church They then
2 g t o ~ \‘A.f\rr!chir‘\ At"-hr‘] to

emancxpa.tb the Rwandan society from the grip Df the Cathohic church. lhe desire
for independence shown by the Tutsi elite certainly caused both the Belgians and
the church t o shift their alliances from the Tutsi to the Huty, a shift rendered
mare radical by the change in the church's philosophy after the second world war,
with the arrival of young priests from a more democratic and egalitarian trend of
Christianity, who sought to develop potitical awareness among the Tutsi-
dominated Hutu majority.

86. Under pressure from the United Nations Trusteeship Council and following
the shift in alliances just mentioned, Belgium changed its policy by granting
more opportunitics to the Hutu to acquire education and to hold senior positions
in government services. This twrn-about particularly angered the Tutsi, especially
because, on the renewal of its mandate over Rwanda by the United Nations,
Belgium was requested to establish representative organs in the Trust territory, so
as to groom the natives for administration and, ultimately, grant independence to
the country. The Tutsi therefore began the move 10 end Belgian domination,
while the Hutu elite, for tactical reasons, favoured the continuation of the
domination, hoping to make the Hutu masses aware of their political weight in
Rwanda, in a bid to arrive at independence, which was unavoidable, at least on
the basis of equality with the Tutsi. Belgium particularly appreciated this attitude
as it gave it reason to believe that with the Hutu, independence would not spell a
severance of ties.

87. In 1956, in accordance with the directives of the United Nations Trusteeship
Council], Belgium organized elections on the basis of universal suffrage in order
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to choose new members of local organs, such as the grassroots representative
Councils. With the electorate voting on strictly ethnic lines. the Hum of course
obtained an overwhelming majority and thereby hecame aware of their pohitical
strength. The Tutsi, who were hoping to achieve independence while still holding
the reins of power, came 1o the realization that universal suffrage meant the end
of their supremacy; hence, confrontation with the Hutu became inevitable.

88. Around 1957, the first political parties were formed and, as could be
expected, they were ethnically rather than ideologically based. There were tour
political parties, namely the Mouvement démocratique républicain, Parmehutu
("MDR Parmechutu"), which clearly defined itself as the Hut grassroots
movement; the Unton Nationale Rwandaise ("UNAR"), the party of Tutsi
monarchists; and, between the two extremes, the two others, Aprosoma,
predominantly Hutu, and the Rassemblement démocratique rwandais
("RADER"), which brought together moderates from the Tutsi and Hutu elite.

89. The dreaded political unrest broke out m November 1959, with increased
bloody incidents, the first victims of which were the Hutu. In reprisal, the Hutu
burnt down and looted Tutsi houses. Thus became embedded a cyele of violence
which ended with the establishment on 18 October 1960, by the Belgian
authorities, of an autonomous provisional Government headed by Grégoire
Kayibanda, President of MDR Parmehutu, following the June 1960 communal
elections that gave an overwhelming majority to Hutu parties. A fter the T utsi
monarch fled abroad, the Huru opposition declared the Republic of Gitarama, on
28 Janvary 1961, and set up a legislative assembly. On 6 February 1961, Belgium
granted self-government 10 Rwanda. Independence was declared on | July 1962,
with Grégoire Kayibanda at the helm of the new State, and, thus, President of the
First Republic.

90. The victory of Hutu parties increased the departure of Tutsi to neighbouring
countries from where Tutsi exiles made incursions into Rwanda. The word
Inyenzi, meaning cockroach, came to be used to refer to these assailants. Each
attack was followed by reprisals against the Tutsi within the country and in 1963,
such attacks caused the death of at least ten thousand of them, further increasing
the number of those who went inito exile. Concurrently, at the domestic level, the
Hutu regime seized this opportunity to allocate to the Hutu the lands abandoned
by Tutsi in exile and to redistribute posts within the Government and the civil
service, in favour of the Hutu, on the basis of a quota system linked to the
proportion of each cthnic group in the population.

9). The dissensions that soon surfaced among the ruling Hutu led the regime to
strengthen the primacy of the MDR Parmehutu party over all sectors of public
life and institutions, thereby making it the de fucto sole party. This consolidated
the authority of President Grégoire Kayibanda as well as the influence of his
entourage, most of who came from the same region as he, that is the Gitarama
region in the centre of the country. The drift towards ethnic and regional power
became obvious, From then onwards, a rift took root within the Hutu political
Establishment, between its key figures from the Centre and those from the North
and South who showed great frustration. Increasingly isolated. President
Kayibanda could not control the ethnic and regional dissensions. The
disagreements within the regime resulted into anarchy, which ¢ nabled General

{
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Juvénal Habyarimana, Army Chief of Staff, to scize power through a coup on 5
July 1973. General Habyarimana dissolved the First Republic and established the
Second Republic. Scores of political leaders were imprisoned and, later, executed
or starved to death, as was the case with the former President, Grégoire
Kayibanda.

92. Following a trend then common in Africa, President Habyarimana, in 1975,
instituted the one-party system with the creation of the Mouvement
révolutionnaire national pour le développement (MRND), of which every
Rwandan was a member ipso facto, including the newbom. Since the party
encompassed everyone, there was no room for political pluralism. A law passed
in 1978 made Rwanda officially a one-party State with the consequence that the
MRND became a "State-party", as it formed one and the same entity with the
Government. ..

93. .. Like his predecessor, Grégoire Kayibanda. Habyarimana strengthened the
policy of discrimination against the Tutsi by applying the same quota system n
universities and government services. A policy of systematic discrimination was
pursued even among the Hutu themselves, in favour of Hutu from Habyarimana's
native region, namely Gisenyi and Ruhengeri in the north-west, to the detriment
of Hutu from other regions. This last aspect of Habyarimana's policy,
considerably weakened his power: henceforth, he faced opposition not only from
the Tutsi but also from the Hutu, who felt discriminated against and most of
whom came from the central and southern regions. In the face of this sitvation,
Habyarimana chose to relentlessly pursue the same policy like his predecessor
who favoured his region, Gitarama. Like Kayibanda, he became mcreasingly
isolated and the base of his regime narrowed down to a small intimate circle
dubbed "Akazu", meaning the "President's household". This further radicalized
the opposition whose ranks swelled more and more. On 1 October 1990, an
attack was launched from Uganda by the Rwandan Patriotic Front (RPF) whose
forebear, the Alliance rwandaise pour 'unité nationale ("ARUN"), was formed in
1979 by Tutsi exiles based in Uganda. The attack provided a pretext for the arrest
of thousands of opposition members in Rwanda considered as supporters of the
RPT.

94, Faced with the worsening internal situation that attracted a growing number
of Rwandans to the multi-party system, and pressured by foreign donors
demanding not only economic but also political reforms in the form of much
greater participation of the people in the country'’s management, President
Habyarimana was compelled to accept the multi-party system in principle. On 28
December 1990, the preliminary drafi of a political charter to establish a multi-
party system was published. On 10 June 1991, the new constitution introducing
the multi-party system was adopted, followed on 18 June by the promulgation of
the law on political parties and the formation of the first parties, namely:

- the Mouvement démocratique républicain (MDR). considered to be the biggest
party in terms of membership and claiming historical links with the MDR-
Parmchutu of Grégoire Kayibanda; its power-base was mainly the centre of the
country, around Gitarama;

- the Parti social démocrate (PSD), whose membership included a good number
of intellectuals, recruited its members mostly in the South, in Butare;

- the Parti liberal ( PL}; and
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- the Parti démocrate chrétien (PDC).

95. At the same time, Tutsi exiles, particularly those in Uganda orgaaized
themselves not only to launch incursions into Rwandan territory but also to form
a political organization, the Rwandese Patriotic Front (RPF), with a military wing
called the Rwandan Patriotic Army (RPA). The first objective of the exiles was
1o return to Rwanda, But they met with objection from the Rwandan authorities
and President Habyarimana, who is alleged to have said that land in Rwanda
would not be enough to feed all those who wanted to return. On these grounds,
the exiles broadened their objectives to include the overthrow of Habyarimana.

96. The above-mentioned RPT attack on 1 October 1990 sent shock waves
throughout Rwanda. Members of the opposition parties formed in 1991, saw this
as an opporiunity to have an informal alliance with the RPF so as to further
destabilize an already weakened regime. The regime finally accepted to share
power between the MRND and the other political parties and, around March
1992, the Government and the opposition signed an agreement to set up a
transitional coalition government headed by a Prime Minister from the MDR.
Out of the nineteen ministries, the MRND obtained only nine. Pressured by the
opposition, the MRND accepted that negotiations with the RPF be started. The
negotiations led to the first cease-fire in July 1992 and the first part of the Arusha
Accords. The July 1992 cease-{ire tacitly recognized RPF control over a portion
of Rwandan territoryv in the north-east. The protocols signed following these
accords included the October 1992 protocol establishing a transitional
government and a transitional assembly and the participation of the RPI in both
institutions. The political scene was now widened to comprise three blocs: the
Habyarimana bloe, the internal opposition and the RPF. Experience showed that
President Habyarimana accepted these accords only because he was compelled to
do so, but had no intention of complying with what he himself referred to as "un
chiffon de papier”, meaning a scrap of paper.

97. Yet, the RPF did not drop its objective of seizing power. It therefore
increased its military attacks. The massive attack of 8 February 1993 seriously
undermined the relations between the RPYF and the Hutu opposition parties,
making it easy for Habyarimana supporters to convene an assembly of all Hutu.
Thus, the bond built on Hutu kinship once again began to prevail over political
differences. The three blocs mentioned earlier gave way te two ethnic-based
opposing camps: on the one hand, the RPF, the supposed canopy of all Tutsi and,
on the other hand, the other parties said to be composed essentially of the Hutu.

98. In March 1992, a group of Hutu hard-liners founded a new radical political
party, the Coalition pour la défense de la republique (CDR), or Coalition for the
Defence of the Repubhc, which was more extremist than Habyarimana himself
and opposed him on several occasions.

101. On the political front, a split was noticed in almost all the opposition parties
on the issue of the proposed signing of a final peace agreement. This schismatic
trend began with the MDR party, the main rival of the MRND, whose radical
faction, later known as MDR Power, affiliated with the CDR and the MRND.
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102. On 4 August 1993, the Government of Rwanda and the RPF signed the final
Arusha Accords and ended the war which started on 1 October 1990. The
Accords provided, inter alia, for the establishment of a transitional government
to include the RPF, the partial demobilization and integration of the two
opposing armies (13,000 RPF and 35,000 FAR troops), the creation of a
demilitarized zone between the RPF-controlled area in the north and the rest of
the country, the stationing of an RPF battalion in the city of Kigali, and the
deployment, in four phases, of a UN peace-keeping force, the United Nations
Assistance Mission for Rwanda (UNAMIR), with a two-year mandate.

103. On 23 October 1993, the President of Burundi, Melchior Ndadaye, a [Tutu,
was assassinated in the course of an attempted coup by Burundi Tutsi soldiers. ..

104. The assassination o f President N dadaye gave President Habyarimana and
the CDR the opportunity to denounce. in a joint MRND - CDR statement issued
at the end of 1993, the Arusha Accords, calling them treason. However, a few
days later, pursuing his policy of prevarication towards the intcrnational
community, Habyarimana signed another part of the peace accords. Indeed, the
Arusha Accords no longer existed, except on paper. The President certamly did
take the oath of office, but the installation of a transitional government was
delayed, mamly by divisions within the political parties and the ensuing
infightings.

105. The leaders of the CDR and the PSD were assassinated in February 1994, In
Kigali, in the days that followed, the Interahamwe and the Impuzamugambi
massacred Tutsi as well as Habyarimana's Hutu opponents...

106, At the end of March 1994, the transitional government was still not set up
and Rwanda was on the brink of bankruptcy. International donors and
neighbouring countries put pressure on the lHabyarimana government to
implement the Arusha Accords. On 6 April 1994, President H abyarimana and
other heads of State of the region met in Dar-es-Salaam (Tanzania) to discuss the
implementation of the peace accords. The aircraft carrying President
Habyarimana and the Burundian President, Ntaryamirai, who were returning
from the meeting, crashed around 8:30 pm near Kigali airport. All aboard were
killed.

107.  This history has been affirmed by the evidence adduced at trial, and the Accused
have introduced much historical background that further elaborates on various aspects of
it. In particular, the Accused Ngeze introduced into evidence numerous historical works
that clearly cstablish the history of ethnic identity and conflict in Rwanda, which has
roots long preceding 1959, contrary to the statcement made in paragraph 1.1 of the
Indictments of the Accused.

108.  The Chamber notes the emergence of Hutu, Tutsi, and Twa ethnic group identity
over the course of Rwandan history, and the concomitant ethnic prejudice that resulted
from the differential distribution of social and political privilege along ethnic lines,
fostered by and during colonial rule. The history of Rwanda in thc twenticth century has
been shaped by a complex interplay of political power and ethnic consciousness. The
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Chamber observes that political forces have greatly contributed to the transformation of
cthnic consciousness into ethnic hatred.

109.  This backdrop to the e vents that transpired in R wanda in 1994 may explainin
large measure the otherwise almost incomprehensible fevel and intensity of the violence
that erupted in April 1994 and continued relentlessly f{or several months. However, the
Chamber recalls and underscores that this history cannot be used to justify such violence.
Efforts to do so contribute to the perpetuation of violence. The Chamber recalls that its
fundamental purpose of holding individuals accountable for their conduct is intended to
“contribute to the process of national reconciliation and to the restoration and
maintenance of peace”, " Justice should serve as the beginning of the end of the cycle of
violence that has taken so many lives, Tutsi and Hutu, in Rwanda.

" Security Council Resolution 955, S/RES/955 (1994), 8 November 1994,
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CHAPTER III

FACTUAL FINDINGS

1. Violence in Rwanda in 1994

110. Prosecution Expert Witness Alison Des Forges testified that on 1 October 1990
the RPF attacked Rwanda, quickly advancing forty miles inside the country. On the night
of 4 October 1990, when the RPF was still forty-five miles from Kigali, heavy firing
shook the capital, and the next day the government announced that the city had been
attacked by RPF infiltrators, who were driven back by the Rwandan army. More than
11.000 people were subsequently arrested and held without charge, thousands of them for

many months. Although President Habyarimana stated that there was no question of
e considering those of an ethnic group responsible for what happened, the Minister of
Justice declared that the Tutsi were 7byitso, or accomplices, of the invaders. Within
several weeks. Rwandan troops had driven the RPF back towards the Ugandan border. As
government soldiers advanced through the northeastern region of Mutura, they killed
between 500 and 1,000 civilians, largely Bahima, a people usually identified with the
Tutsi, who were accused of having aided the RPF. Over the next few years, the RPF and
the Rwandan Government engaged in occasional negotiations. However, ceasefires were
broken as regularly as they were signed. Also over the next few years were a series of
attacks against the Tutsi, including one in Bugesera in March 1992. Des Forges named
seventeen such attacks from 1991 to 1993, most of which took place in northwestern
Rwanda.?” Des Forges also documented human rights abuses committed by the RPF A

111.  Des Forges testified that a document was found in the Butare prefectural office,
written by a propagandist who based his work on a French book, Psychologic de la
publicité et de la propagande. Drawing also on Lenin and Goebbels, he advocated the use
of lies, exaggeration, ridicule and innuendo against the adversary and suggests that the
public must be persuaded that the adversary stands for war, death, slavery, repression,

. injustice and sadistic cruelty. He stressed the importance of linking propaganda to events
and suggested simply “creating” e vents, if necessary. He proposed the use of what he
called “Accusation in a mirror”, meaning that one would impute to the adversary one’s
own inientions and plans. “In this way , he wrote, "1he parly which is 0sing ferror will
accuse the enemy of using terror”. Such a tactic could be used to persuade honest people
that attag} by the enemy justifies taking whatever measures are necessary for legitimate
defense.”

112, In December 1991, a commission of ten officers preparcd a sceret report on how
to defeat the enemy “in the military, media and political domains”. The report identified
as the principal enemy “the Tutsi inside or outside the country, extremist and nostalgic
for power, who have never recognized and will never recognize the realities of the 1959

** Exbibit P158, pp. 15-16.
:_l T. 20 May 2002, p. 195,
*? Exhibit P158, p. 44 or 28170.
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social revolution and who wish to reconquer power by all means necessary, including
arms”. The report several times equated the Tutsi with the enemy, saying the Tutsi were
unified behind a single ideology of Tutsi hegemony. Among those categories of people
from whom enemy partisans were said to be recruited were Tutsi inside the country, Hutu
political opponents, and foreigners married to Tutsi wives. In late September or early
October 1992, the army ordered all units to provide lists of people said to be enemy
.au:mn’lplices.?'3

113, The recruitment and training of militia, particularly the Interahamwe, in the use of
firearms and other weapons increased during 1993 and early 1994. The man in the
Rwandan army responsible for the training in Kigali, where the largest number of recruits
were trained. estimated in early January 1994 that the 1,700 [nterahamwe at his
command, who were organized in groups of forty throughout the city, could kill 1,000
Tutsi in twenty minutes. By late 1993, thousands of firearms had been distributed through
to communes for self-defence programs or to the communal police. After October 1993,
the pace of distribution increased, and firearms, grenades and machetes were delivered to
militia and others. Many of the weapons were kept in Kigali, and some were sent to
outlying areas. As there were insufficient firearms to distribute to everyone, military
officers involved in the sclf-defense program encouraged recruits to perfect their skills
with spears and bows and arrows, and provided many of them with machetes. From
January 1993 through March 1994, Rwanda imported more than balf a million machetes,
double the number imported in previous years.”™

114.  On 6 April, the plane carrying President Habyarimana was shot down, a crime for
which responsibility has not been established. Within hours, killings began. Soldiers and
militia began systematically slaughtering Tutsi. The Presidential Guard, backed by
militia, murdered government officials and leaders of the political opposition. On 7 April
1994, the RPF renewed combat with government forces. United Nations troops, in
Rwanda under the terms of the peace accords, tried briefly to keep the peace, then
withdrew to their posts as ordered by UN headquarters in New York. A force of French,
Belgian and [talian troops came to evacuate foreigners and then departed. Ten Belgian
soldiers of UNAMIR, the UN peacckeeping forces, were killed, and the Belgian troops
were withdrawn. On 9 April 1994, an interim government was sworn in, with Jean
Kambanda as Prime Minister. A meeting of prefects took place on 11 April, and on 12
April the Minister of Defence appealed through the radio for Hutu unity, saying partisan
interests must be set aside in the battle against the common enemy, the Tutsi. On 16
April, the military chief of staff and the prefet best known for opposing the killings were
replaced. This prefet was later executed. Three bourgmestres and a number of other
officials who sought to stop the killings were also killed, in mid-April or shortly after. In
the instructions given to the population, killing was known as “work™, and machetes and
firearms were described as “tools”. Tn the first days of killing, assailants sought out and
killed targeted individuals, Tutsi and Hutu political opponents. Roadblocks were set up
to catch Tutsi trying to flee. Subsequently a different strategy was implemented: driving
Tutsi out of their homes to churches, schools, or other public sites where they were then

* fbid.,pp. 19-20, 35.
* thid.. pp. 32-35.
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massacred in large-scale operations, [n mid-May the strategy turned to tracking down the
last surviving Tutsi, who had sumessful\y hidden in ceilings, holes, or the bush, or who
had been protected by their status in the community. Throughout thc ki]lmg, Tutsi
women were often raped, tortured and mutilated before they were killed.”

115. Prosecution Witness Philippe Dahinden, a Swiss journalist, visited Rwanda from
1 to 13 May 1994. He went to Butare, Gitarama, and Kigali, passing through hundreds of
roadblocks — some military roadblocks, some Interahamwe roadblocks and some CDR
roadblocks. He testified that Butare town was deserted and destroyed and had an air of
total desolation. A number of buildings had been burnt down, and people had been
massacred. He heard testimonies and filmed religious people who talked of heaps of dead
bodies. Away from the main road Dahinden himself saw the dead bodies of people who
had b een massacred, mainly Tutsi. He said Hutu accused o f being accomplices o fthe

. enemy or Hutu opposed to the MRND Party were also killed. He interviewed people who
told him that civilians and military men came to look for Tutsi who were hiding to take
them away and kill them. They said some had lists with them. Dahinden saw people
being taken and killed, and he saw thousands of dead bodies. He filmed dead bodies in
the river at Kanyaru, counting the bodics as they flowed by and estimated on that basis
that there were 3.000 to 5,000 dead bodies per day coming down the river.’ i

116.  Prosecution Witness X testified to having seen thousands of Tutsi bodies on 7. &
and 9 April 1994 on the streets in Kigali, including those of old and young men and
women, and children. Among these thousands of Tutsi bodies would be a small number
of Hutu bodies. The witness did not hear any reports of there having been RPF soldiers
among the dead bodies. I:n 1994, everyone on his mother’s side ol the family was killed.
His mother was a Tutsi.”

Discussion of Evidence

117. The Chamber has found the evidence of Philippe Dahinden and Witness X to be
. credible, as set forth in paragraphs 546 and 547.

118.  The Chamber notes that much of the evidence set forth above is not disputed as a
matter of fact. What is disputed, vigorously, is the analysis of these facts. The Chamber
considers it well established and virtually conceded that a widespread and systematic
attack against the Tutsi population commenced following the shooting down of the planc
carrying President Habyarimana and his death on 6 April 1994. This attack took place in
the context of a war between the RPF and the Rwandan Government. This war began
when the RPF attacked Rwanda on 1 October 1990, It continued off and on, amidst
failed peace negotiations and ceasefires throughout the period from 1990 to 1994, During
these vears, a number of attacks directed against Tutsi civilians took place. In her
evidence Des Forges named seventeen such attacks between 1990 and 1993, mostly in
the northwestern part of Rwanda. The Chamber considers that these attacks formed part

* Ihid., pp. 36-40.
724 Oct. 2000, pp. 97-104.
“'T. 19 Feb. 2002 (Closed Session), pp. 85-87, 102, 121-122; T. 26 Feb. 2002, pp. 53-56.
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of a larger initiative, beginning in 1990, which systematically targeted the Tulsi
population as suspect accomplices of the RPF. The Chamber notes that attacks by the
RPF against civilians during this time have also been documented.

119. In the evidence recounted In this judgement, a number of incidents are described
that illustrate the personal impact of these events on witnesses who testified.  Witness
AEU, a Tutsi woman who went to great lengths to secure a Hutu identity card in 1979,
found that in 1994 this Hutu identity card saved her life. Four times she was taken to the
edge of a hole that had been dug for bodies, some killed and thrown in the hole while
others were buried alive. When she was about to be killed and thrown in this hole
herself, her would-be killers looked at her identity card, which stated that she was a Hutu,
and let her live. Francois-Xavier Nsanzuwera, the former Prosecutor of Kigali, described
in his testimony the telephone call he received on 7 April 1994 from Charles Shamukiga,
a Tutsi businessman. While they were on the telephone, the witness heard soldiers
breaking into his house and Shamukiga said “This is it, ] am going to die”. Witness AAJ
described hiding in the ceiling of a milk plant on 7 April 1994 when the Interahaniye and
soldiers threw grenades and shot into the room. He heard them come in to finish off with
knives those who were not already dead, cutting open a pregnant woman and removing
her baby before killing ber. Witness FY described the death of Daniel Kabaka on 7 April
1994. While the rest of the family fled, his 12 ycar-old daughter Chine remained with
him, saying that she wanted to die with her father. He was shot three times in the chest
and died immediately. She was also shot twice and died a week later.

Factual Findings

120.  The Chamber finds that within the context of hostilities between the RPF and the
Rwandan Government, which began when the RPF attacked Rwanda on 1 October 1990,
the T utsi p opulation within the country was s ystematically targeted, as suspected R PF
accomplices. This target included a number of violent attacks that resulted in the killing
of Tutsi civilians. The RPF also engaged in attacks on civilians during this period.

121.  Following the shooting of the plane and the death of President Habyarimana on 6
April 1994, widespread and systematic killing of Tutsi civilians, a genocide, in Rwanda
commenced.

2. Kangura
2.1 Ownership and Centrol of Kangura

122, The first issue of Kangura was published in May 1990, the last in 1995, fn 1994,
there was a hiatus in publication. Kangura No. 59 appeared in March 1994, and Kangura
No. 60, the next issue, was published in September 1994 outside Rwanda,™® According to
Prosecution Expert Witness Marcel Kabanda, who has researched the print media in
Rwanda from 1990 to 1993, Kangura was very well known in the country as well as
internationally. It was probably the most well known newspaper from Rwanda during

™ [xhibit P115.
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that period of time. The newspaper had two versions, one primarily in Kinyarwanda and
onc primarily in French, referred to as the international version.”” Prosecution Witness
AHA, a Hutu journalist who worked for Kangura, said gencrally between 1,500 and
3,000 copies were printed, depending on sales and the period.™

123. Hassan Ngeze was Editor-in-Chief of Kangura from its first to its last issue. He
testified that he was the owner of Kangura and acknowledged that the overall direction of
the paper and all authority connected with the newspaper remained in his bands
throughoutall of its publications.‘” In every issue o f Kangura from 1991 onwards, in
compliance with a requirement imposed on all newspapers by the Kigali Prosecutor, a
notice was printed on the bottom of the cover page, stating, “The content of the articles
binds the author and the publisher”.** Witness AHA testified that Ngeze was the founder
ol K m}tgqm‘a and noted that he was the owner and accountant, as well as the Editor-in-
Chief.”

124. Prosecution Witness Adrien Rangira, a Tutsi journalist, testified to the
circumstances that led to the creation of Kangura. He said Ngeze worked as a journalist
for Kanguka, which he described as an independent newspaper, started in 1987
According to Rangira, Ngeze left Kanguka in May 1990 after an incident involving an
attack on the house of Valens Kajeguhakwa, the owner of the paper. Kajeguhakwa said
the attack had been directed against him by the government, and an article was published
in Kanguka describing this version of the incident. Ngeze subsequently said he had done
his own investigation and that there had been no attack. The story had been fabricated.
He wanted the newspaper to publish the denial of two colonels whom Kajeguhakwa had
named as having directed the attack and been present when it took place. When Kaenguka
refused to publish his article, which stated that the attack as reported had not taken place,
Ngeze started Kangura, publishing this article in its first issue. Rangira explained that the
words “Kangura” and “Kanguka” are similar in meaning, that “Kanguka™ means “wake
up,” while “Kangura™ means “wake others up”. The witness suggested that Ngeze chose
Kangura as a name for his paper to confuse readers. He said another factor in Ngeze's
decision to leave Kanguka was his concern that Kanguka was starting to sabotage the
government, and pressure from the auathorities to leave the newspaper for this reason.
Kajeguhakwa, a Tutsi and close friend of President Habyarimana, left the country in July
1990 and joined the RPF.*

125.  Ngeze affirmed in his testimony that the report of the attack on Kajeguhakwa
prompted him to leave Kanguka and start Kangura. He described Kajeguhakwa as
someone he had known his whole life and respected as his father. Kajeguhakwa had
helped him establish his kiosk in Gisenyi. Ngeze said that in 1989, Kajeguhakwa tried to
recruit him for the RPF. At that time, Ngeze was involved in both Kanguka and Gisenyi
Information. Ngeze said he had money and was funding Kanguka when Kajeguhakwa put

T. 14 May 2002, p. 127,
T. 2 Nov. 2000, pp. 100-101.
SUTL 1 Apr. 2003, p. 67.
T. 3 Apr. 2003, p. 10; T. 16 May 2002, p. 138.
1.2 Nov. 2000, pp. 100-101.
T. 14 Mar, 2001, p. 79.
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his sons in as shareholders of Kanguka, effectively buying or taking over the newspaper.
One day, Vincent Rwabukwisi (Ravi), the editor of Kanguka, told Ngeze that they had
money from Kajegubakwa and were going to publish RPF news, and he therefore did not
know how they were going to continue to work together. In May 1990, Kajeguhakwa
called Rwabukwisi and told him that they were going to forge a story to say that
Kajeguhakwa had been attacked by the Rwandan Armed Forces, in order to provoke the
international ¢ ommunity to attack the government o f President Habyarimana and pave
the way for the RPF to come and liberate Kajeguhakwa and the Tutsi inside Rwanda.
Ngeze undertook his own investigation and found that the attack did not take place.
Ngeze testified that even Habyarimana believed that Kajeguhakwa had been attacked.
Kajeguhakwa was a close friend of the President. Habyarimana sent Colonel Anatole
Nsengiyumva, chief of army intelligence, to tell Ngeze to leave Kajeguhakwa alone.”
Ngeze cited Kajeguhakwa's book as corroborating his evidence. In his book,

. Kajeguhakwa referred to the incident, saying that Rwabuk“;isi refused to publish the text
written by Ngeze and characterizing that text as “deceitful”.”

126. Rangira, who after leaving Kunguka started his own newspaper, Le Flambeaux,
testified that considering the resources he had at that time, Ngeze would have required
financial support for Kangura. He learncd from friends of Ngeze that funding for
Kangura was secretly provided by the intelligence agency of the government, Among
these friends, Rangira mentioned Robert Kajuga, President of the lnterahamwe, who told
him that a meeting had been organized to find ways of supporting Kangura. Noting that
he often met and spent much time with Ngeze at the printers waiting for their respective
funds for the newspaper but did not specify from where. Ngeze said that he was trying to
run a business and that even if the Jnkotanyi gave him money he would work with them,
which to the witness made it clear that he was receiving funds from sources other than or
in addition to sales and advertising.

127.  Prosecution Witness AHA, who worked for Kangura and during this time lived in
. Ngeze's house in Kigali for several years, said he thought Kangura might have been
funded by sales, as sales were substantial. He mentioned a bank Ngeze had written to
about funding and said Ngeze had told him of a friend who had given him two million
Rwandan francs to begin with, which came from the head of the intelligence agency.”’
Witness AHA also mentioned a Pastor Musave, the %cnera} manager of a bank. who
supported Kangura financially in his personal capacity.”™ On cross-examination, Witness
AHA testified that he did not see any receipts and that the c hief of intelligence never
came to the house or office of Ngeze.”” Witness AGX. a Tutsi man from Gisenyi.
testified that he used to read Kangura. He knew the newspaper belonged to Ngeze but it
was said that there were military officers who supported it as members of the MRND and

" T. 26 Mar. 2003, p. 95.

** Exhibit 3D99, p. 244; T.2 Apr. 2003, pp. 7-9.

* . 2 Nov. 2000, pp. 98, 100,

M Ibid., p. 124,

7, 2 Nov. 2000, pp. 100-101; T. 6 Nov. 2000, p. 131,
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members of the government. He thought there was some truth in this as hf used fo see
Ngeze roaming around with military officers such as Anatole Nsengiyumva.

128.  Prosecution Witness Francois Xavier Nsanzuwera, the former Kigali Prosecutor,
testified that Joseph Nzirorera, the Minister for Public Works and Trade and the
Executive Secretary of the MRND, was one of those who financed Kangura.
Nsanzuwera met Ngeze in Nzirorera’s office, coming out of a meeting as he was going
in. Nsanzuwera recalled that when Ngeze was arrested in 1990, he had investigated these
matters and learned that behind Ngeze and his newspaper there were politicians close to
the MRND such as Nzirorera and other senior officers. In a confidential note he wrote
subsequently to the President, Nsanzuwera mentioned Nzirorera and others he thought
were involved in funding Kangura. Nzirorera summoned him and was furious. Later,
when an arrest warrant was issued for Ngeze, his arrest was blocked. Ngeze had secured
a note from a higher level official saying that all matters had been sorted out and judicial
action should not procced.ﬂ

129. Rangira testified that in the beginning, Ngeze himself wrote the articles for
Kangura, and then advertised for journalists. In addition to the editorial staff, political
personalities such as Casimir Bizimungu wrote for Kengura as did “MRND cadres™ ¥
Witness AHA testified that he responded to the job advertisement in Kangura for
journalists and joined the paper on a permanent basis in 19927 When asked about other
journalists who wrote for Kangura, Witmess AHA mentioned Noél Hitimana as well as
Ngeze. Witness AHA had worked with Hitimana at Radio Rwanda, and he said that
subsequently Hitimana went from Kangura to RTLM. He also mentioned two students,
Singisa Ntabinda and Papiyas Robert, as well as himself. Others such as political party
Jeaders wrote articles, but as most of them did not sign their articles it would be difficult
to identify them.”* There were editorial team meetings for each issue of Kangura but
Witness AHA said that Ngeze was “the boss” and always had “the last word”. In these
meefings, which lasted one or two hours, no one ever disagreed over the articles to be
published. When Ngeze was in prison, while Witness AHA was technically still at Radio
Rwanda, Noé&l Hitimana served as Editor-in-Chief of Kangura. According to Witness
AHA, Hitimana and Ngeze never disagreed or argued.

130.  Witness AHA testified that Nkubito, the Prosecutor General who was in the
opposition, often created problems for Ngeze, detaining him and suspending publication
of Kangura. He recalled that this happened in July 1990. Kangura No. 1 and Kangura
No. 2 were published in June 1990 and then there was a hiatus while Ngeze was in
detention until November of that year. He noted that between April and July 1994, there
was no publication of Kangura and said that Ngeze got involved with a militia and was
moving around. He recalled sceing him in military uniform and said he was no longer a
journalist at that time. Witness GO said it was true that Ngeze was arrested several times

P11 June 2001, pp. 26-28.

07,23 Apr. 2001, pp. 153-156.

“2T, 12 Mar, 2001, p, 115,

7.6 Nov. 2000, p. !SI.

* 7.2 Nov. 2000, pp. 47-49.
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by the government, but he did not know why and did not remember when and for how
long.** Hassan Ngeze testified that he was detained repeatedly for the publication of
Kangura, calling jail his second home. He said he would finish publishing and the day
the newspaper went on sale he would pack his clothing because he knew the next day he
would be in jail."’

Credibility of Witnesses

131. The Chamber has found the testimony of Francois Xavier Nsanzuwera to be
credible, as set forth in paragraph 545, The credibility of Hassan Ngeze’s testimony is
discussed in section 7.6.

132.  Witness AHA was questioned in cross-examination as to the circumstances of his
departure in 1992 from Radio Rwanda, where he had been employed before he worked
for Kangura.*® 1t was put to him that he was fired from Radio Rwanda becausc of a
drinking problem and that he had a history of alcoholism, which he denied. While
initially working for Kangura, he was still on the payroll of Radio Rwanda as a full-time
employec. He suggested that his dismissal was related to his connection with Ngeze."
The witness was asked how he knew that Ngeze had secured funding for Kangura from
the head of the intelligence agency. He maintained his testimony that Ngeze had told him
so, and when asked how the question of funding had come up. he explained that therce
was lots of equipment around and everyone was wondering where it had come from.
Witness AHA stated that he was paid for his work at Kangura and explained that he lived
in Ngeze's house for several years without paying rent through Ngeze's generosity. The
witness was questioned on the conditions of his current detention in Kigali, where he has
been awaiting trial. It was put to him that i€ he testified in a manner that did not please the
Rwandan government, he might be subject to reprisal, and he was asked whether he felt
free to tell the truth. He replicd that he had sworn to tell the truth.’ He said he had not
been promised anything or given any money in exchange for his testimony.”’ Witness
AHA was questioned in detail on pre-trial investigation interviews with the Office of the
Prosecutor. He was not certain of the order of several meetings but said this was not due
to a problem with his memory, as suggested by Counsel, but rather that he just did not
register the precise dates of the meetings. The Chamber considers that the evidence of
Witness AHA was not effectively challenged by cross-examination and finds his
testimony to be credible.

133.  Adrien Rangira, a Rwandan Member of Parliament at the time of his testiimony,
was cross-examined on the composition of the current government, both the
Constitutional Committee and the Parliament. He answered reluctantly, and when asked
whether the majority of each of these bodies was comprised of Tutsi, he said he did not
know. He had testified in direct examination that he did not consider ethnicity

T, 6 June 2001, pp. 105-106, 116-117.
77,26 Mar. 2003, pp. 79-81.

T, 6 Nov. 2000, p. 99,

“ Ibid., pp. 99-101.

“ Ihid., pp. 68-69.

U bid., pp. 87-89, 129.
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important. On cross-cxamination, Rangira was confronted with his written statement, in
which he had described Casmir Bizimungu as a “Hutu extremist” and summarized the
philosophy of Hutu extremism as holding that power must be held by the Hutu as they are
in the majority, and the Tutsi, as they are in the minority, must be prevented from taking
power. In the ensuing questioning on democracy and the concept of majority rule,
Rangira maintained that the voice of the majority should not be based on ethnic rules.
When asked whether the RPF represented Tutsi ideology, or was linked to the Tutst
ethnic group. he stated that he was not a member of the RPF and could not speak for that
party but that he had not heard the RPF describe itself this way. He refused to answer the
question of whether the current government of Rwanda was dominated by Tutsi, saying
he did not know the ethnicities of all individuals.” When asked whether he supported the
armed invasion of the RPF, he was evasive, eventually answering that he supported
political avenues to power rather than military ones. He said he supported some ideas of

' the RPF but did not support war. He was cross-examined on his trip to the RPF-
controlled zone Lo produce a video, which included interviews with Paul K agame and
other RPF leaders. When questioned about his access to these Ieaders and the RPF escort
he had. Rangira said all journalists, including Hassan Ngeze, went to the RPF zone. The
Chamber notes that much of the cross-examination of this witness was politically
oriented. Although Rangira resisted efforts by Counsel to get him to discuss the ethnic
composition of the current government, the Chamber does not consider that the witness’s
political views distort his ability to testify truthfully to factual matters. For this reason,
the Chamber finds the testimony of Adrien Rangira to be credible.

Discussion of Evidence

134. That Hassan Ngeze was the founder and editor of Kangura is not contested. The
Chamber notes that Ngeze accepted responsibility for and defended the publication in his
testimony. Others such as Witness AHA, who worked for Kangura, confirmed that
Ngeze was “the boss” and had the last word in editorial meetings. Although some
evidence was adduced by the Prosecution suggesting that financial support for Kangura

. came from the government, and more specifically from the chief of intelligence services,
the evidence is insufficient to sustain such a finding by the Chamber. Rangira’s evidence
in this regard is not very specific and it is hearsay, as is the evidence of Witness AHA,
who acknowledged in cross-examination that he had no independent basis of
confirmation for what Ngeze had told him about funding for Kangura. Nsanzuwera was
vague in his testimony on this matter. He did not say how he leamed that Nzirorera was
involved in Kangura, and he did not specify the nature of his involyement, Nsanzuwera’s
evidence suggests that Ngeze had enough influence with high-level government officials
to thwart an cffort to arrest him. This does not establish that the government or
individuals in the government had a formal role in Kangura.

Factual Findings

135.  Hassan Ngeze was the owner, founder and editor of Kangura. He controlled the
publication and was responsible for ifs contents.

T, 14 Mar. 2001, p. 166.
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2.2 Content of Kangura

136. On the cover of each issue of Kangura, beginning in February 1991 with the
publication of Kamgura No. 10, appeared the title “[wi Rigamije Gukangura No
Kurengera Rubanda Nyamwinshi”, or “The Voice that Awakens and Defends the
Majority People”. Transtation of the term “rubanda nyamwinshi” from Kinyarwanda into
French and English was discussed extensively in the course of the proceedings. The word
“rubanda” means “people” and the word “nyamwinshi” means “majority”.” Expert
Witness Marcel Kabanda noted that Kangura had itself translated “rubanda nyamwinshi”
into French as “peuple m ajoritaire”. He also quoted a passage from Kangura No. 33,
explicitly defining the majority, or the masses, as the Hutu.”* According to Witness AHA,

s 55

Ngeze described Kangura as “a voice of the Hutu”.

137. The Chamber has examined a number of articles and excerpts from Kawngura.
focusing primarily on those which addressed issues of ethnicity and on those which
called on readers to take action.

2.2.1 The Ten Commandments

138.  The Ten Commandments were published in Kangura No. 6, in December 1990,
within an article entitled A ppeal to the Conscience of the Hutu. This article had five
sections beginning with an introduction. The introduction stated that the attack on
Rwanda in October 1990 by “Tutsi extremists”, who relied on the support of “infiltrators
within the country and the complicity of Tutsi within the country”, as well as the
Ugandan army, had been undertaken with the hope “to conquer the country and establish
a regime based on their feudal monarchy”. Noting that the attack had been successfully
repelled, the introduction warned Kangura readers and ended with the following rallying
crv:

...The enemy is still there, among us, and is biding his time to try again, at a
more propitious moment, to decimate us.

Therefore, Hutu, wherever you may be, wake up! Be firm and vigilant, Take all
necessary measures 1o deter the enemy from launching a fresh attack.

139, The second part of the article, entitled “The Tutsi ambition”, described the Tutsi
as “bloodthirsty”, and referred to their continuing ideology of Tutsi domination over the
Hutu, and to the “permanent dream of the Tutsi” to restore Tutst minority rule.  The
ambition of the Tutsi was described as being regional, in conquest of power in Central
Africa. In Rwanda, the Tutsi were said to be dividing the Hutu to breach their cohesion
through the exacerbation of regional and ethnic divisions, and fanning of antagonism
among them. The article referred to a plan of 1962, in which the Tutsi were to resort to
two weapons they thought cffective against the Hutu: “money and the Tutsi woman”. The
T, 14 May 2002, pp. 3-10.

™ Ibid., Exhibit P118, Kangura No. 9, No. 33.

7.2 Nov. 2000, p. 48. N
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third part of the article, on implementation of this plan, stated that the Tuisi used money
dishonestly to take over Hutu companies or to gain control over State authorities. The
fourth part of the article. entitled “The Tutsi woman”, stated that Tutsi women were sold
or married to Hutu intellectuals or highly placed Hutu officials, where they could serve as
spies in influential Hutu circles and arrange government appointments, jssue special
import licenses, and pass secrets to the enemy. The fifth part of the article, in which The
Ten Commandments were included, exhorted the Hutu to wake up “now or never” and
become aware of a new Hutu ideology, with roots in and in defence of the 1959
revolution. Reference was made to the historical servitude of the Hutu, and readers were
urged to “be prepared to defend themselves against this scourge”. The Hutu were urged
to “cease feeling pity for the Tutsi!” The article then set forth The Ten Commandments:

1 Every Flutu male should know that Tutsi women, wherever they may be, are
working in the pay of their Tutsi ethnic group. Consequently, shall be deemed
a trailor:
— Any Hutu male who marries a Tufsi woman;
— Any Hutu male who keeps a Tutsi concubine;
- Any Hutu male who makes a Tutsi woman his secretary or protégée.

2 Every ITutu male must know that our Hutu daughters are more dignified and
conscientious in their role of woman, wife and mother. Are they not pretty,
good secretaries and more honest!

3 Hutu woman, be vigilant and bring your husbands, brothers and sons back to
their senses.

4. Every Hutu male must know that all Tutsis are dishonest in their business
dealings. They are only secking ethnic supremacy.

“RIZABARA UWARIRAYE™
Shall be consequently considered a traitor, any Hutu male:

- who enters into a business partnership with Tutsis;

- who invests his money or State money in a Tutsi company;

- who lends to, or borrows from, a Tutsi;

- who grants business favours to Tutsis [granting of import licenses, bank
loans, building plots, public tenders...)

5. Stratcgic positions in the political. administrative, cconomic, military and
security domain should, 1o a large extent, be cntrusted to Hutus.

6. In the Education sector, (pupils, students, leachers) must be in the majority Hutu.

7. The Rwandan Armed Forces should be exclusively FHutu. That is the lesson we
learned from the October 1990 war. No soldier must marry a Tutsi woman.

** Translated as: “Only he who spent a sleepless night can talk about the night.”

!
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8. Hutus must cease having any pity for the Tutsi.

0. — The Hutu male, wherever he may be, should be united, in solidarity and be
concerned about the fate of their Hutu brothers.

- The utus at home and abroad must constantly seek friends and allies for the
Hutu Cause, beginning with their Bantu brothers.
- They must constantly counteract Tutsi propaganda.

- The Hutu must be firm and vigilant towards their common Tutsi enemy.

10. The 1959 social revolution, the 1961 referendum and the Hutu ideology must be
taught to Hutus at ail levels. E very Hutu must propagate the p resent i deology
widely. Any Hutu who persecutes his brother for having read, disseminated and
raught this ideology shall be decined a traitor.

140.  Witness GO, a Hutu who worked at the Ministry of Information monitoring the
private press, testified that he had read The Ten Commandments and that they had been
broadcast on RTLM. He described the goal of mentioning them as “to ensure that the
population understood that all the Hutus must become united”, that “they should have a
single fighting goal that they should aim for”, and “that they should have no link or
relationship between Hutus and Tutsis”. He said it was for this reason that some men
started I;;il}ing their Tutsi wives, or children of a mixed marriage killed their own Tutsi
parents.””

the time of its first publication in 1990, He particularly recalled reading The Ten
Commandments in Kangura No. 6. He said, “for me that was incitement to hatred. The
Hutus were being asked to rise up against the Tutsis”. He said the commandments that
really touched him were the ones prohibiting m arriage to, intimate r ¢lations with, and
employment of Tutsi women, which he considered to be very serious because the Hutu
and Tutsi shared the same culture and lived within the same territory. With regard to the
commandment that the Hutu should not take pity on the Tutsi, he understood this to
mean, “In other words they can even kill them”, adding, “And that is actually what
happened, and I think this was meant to prepare the Killings™. ™ Prosecution Witness
AHA, a journalist who worked for Kangura, testified that the effect of the publication of
The Ten Commandments was that the Hutu started perceiving the Tutsi as enemies
instead of secing them as citizens, and the Tutsi also starting seeing the Hutu as a threat.”

142.  Prosecution Witness MK, a Tutsi, testified on cross-examination that she
occasionally read Kangura, which her colleagues would bring into the office where she
worked. She said it was in Kangura that she had read The Ten Commandments, which

she described as “how the Hutus were supposed to get rid of the Tutsis”*" Adrian
Rangira, a Tutsi journalist, testified that through the publication of The Ten
Commandments, the mission of Kangura became clearer and that, in his view, giving

7T 11 Apr. 2001, p. 48.
** T. 26 Feb. 2001, pp. 72-79.
“T. 6 Nov. 2000, p. 45.
*“T. 8 Mar, 2001, p. 62. )
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commandments or instruction to Hutus as to how they should treat Tutsis constituted
incitement to violence.”’ Prosecution Witness Philippe Dahinden, a Swiss journalist,
testified that a few weeks before his arrival in Rwanda in January 1991, the Ten
Commandments, an appeal calling for ethnic hatred, had appeared in Kangura and * sent
a shock wave among the people” and the whole of Kigali was talking about i

According to Prosecution Expert Witness Marcel Kabanda, 7he 7en Commandments
were seen as a “‘scandal” by both Rwandans and foreigners, as “the expression of racism.

as a parallel of the racism against Jews in Europe”. &

143.  In his defence, Hassan Ngeze testified that while Kangura did publish The Ten
Commandments, it was not the only or even the first publication to do so. He cited
Masuwera as having published The Ten Comunandments before he did, and other
newspapers in Rwanda including /ntera and Umurava. These werc publications
supportive of the RPF that Ngeze said used The Ten Commandments to defame Hutus. In

. a letter dated 2 February 1995, which he wrote to the organization Africa Rights
regarding its criticism of Kawgura, Ngeze observed that Africa Rights had itsell
published The Ten Commandments. Witmess AHA confirmed in cross-examination that
The Ten Commandments appeared in many publications other than and prior to Kanguru,
specifically mentioning Kanguka*' Prosecution Expert Witnesses Mathias Ruzindana
and Marcel Kabanda also confirmed in their testimony that 7he Ten Commandments were
published in other newspapers in Rwanda. deandd additionally confirmed that Kangura
was not the first to publish these commandments.*’

No. 4, 1990, in an effort to show the even-handedness of Kangura. The 19
Commandments began with the statement, “We are few if we consider how many we are
but following the 1960 polls, we gain power by the way of having recourse to the Bantu
naivety.” The text urged readers to “use all means” to submit the Hutu under “our”
authority, and it referred to R wabugili, the Tutsi king, as “our national hero”. The 19
Commandments were addressed to Tutsi, implicitly, and called on them to get wnto
positions of authority, to get to know others in authority, befriend them, and then replace

. them. The fifth commandment said, for example, “As we can replace all elected Bahutu
in their charges, let us make them friends of ours. Give them some gifts especially some
becr. This will enable us to achieve this task very easily.” There was much in the
document about the importance of undermining Hutu confidence, with phrases such as
“use the educated Bahutu credulity”, “show them they are incapable”, “ridicule the civil
servants under our authority as ignorant Bahutu people”, and “do whatever you can to
keep the Bahutu civil servants in an inferiority complex”. Commandment 13 told readers
to “Keep in mind that the Hutu are created to be servant to other”, and Commandment 16
issued a special call to the “youth Tutsi”, stating that if “we fail to achieve our goal, we
will use violence”.

StT, 12 Mar. 2001, pp. 119-120.

1. 31 Qct. 2000, p. 180.

7. 14 May 2002, pp. 120-121.

ST, 7 Nov., 2000, p. 5.

7. 28 Mar. 2001, pp. 77-79: T. 14 May 2002, p. 9.
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145. On cross-examination, Witness AHA testified that the /9 Commandments had
been in circulation for thirty years, since 1962. He said that although the document that
had been reprinted in Kangura was not accurate verbatim to the original text, which he
said had softer language, nevertheless the meaning was the same. % On re-dircct
examination, the Prosecution highlighted Commandment 19, which ended, “We have a
lot of money obtained by fraud and 65 million francs should be given the Catholic
Monitors”, and suggested to the witness that the Tutsi would not write such a statement,
ie. let it be known that they had participated in fraud, thereby challenging the
authenticity of the text. Witness AHA maintained that the text was different from the
original “but the ideology of dividing, of hatred, of incitement of an cthnic group against
the other is the same in both cases”. He later added to the comparison he was asked to
make of the two sets of commandments, suggesting that it was most important to look at
what the reader would retain. He recalled that people had been killed and concluded.
“But in the two cases one can say that one is less and the other stronger but in any case
there are people who are dying and there is no death which is Jesser than another”. &

146,  Prosecution Expert Witness Alison Des Forges suggested in her testimony that the
19 Commandments was likely a part of anti-Tutsi propaganda, rather than an authentic
document produced by the student authors to whom it was attributed. She observed in
support of this contention that as the text was an appeal to the Tutsi to unify across
national boundaries, coming from Tutsi in the Congo, it was peculiar that the text would
make reference to Rwabugili as a national hero. As King of Rw andd he had severely
punished that part of the Congo where the students were said to be.™

{47. The preface to the /9 Commandments, when it was published in Kangura, read:
“The old plan of thosec who re-conquered power is today in fashion, the plan for the
colonization of the Tutsi in the Kivu region and the Central African region.’ “ Ngeze
explained that this preface was a comment from Kungura and he stated that the reason he
published the 19 Commandments was to show what the plan was, a plan he considered to
be active and in progress. Ngeze maintained that the /9 Commandments were known as
the plan for colonization by the Tutsi, and that he published them in the same way as he
would any other news, in his own words, “so that the political leaders, as well as the
religious leaders be made aware of what - all that was happening in the country and so
that they can denounce it knowing what it was all about”. On cross-examination, when
asked why at a time of ethnic instability he would publish this document from 1962, he
said he did so “to let the public be aware of what is happening at that time”.

148. In his testimony, Ngeze condemned both The Ten Commandments and the 19
Comimandments. He asserted that publishing a news item was not the same as authoring
it, and he disavowed both texts saying, “We published them so that the public and the
officials can see them, get to know them, and denounce them -- or, condemn them.” On

*T.7 Nov, 2000, pp. 30-31.

% Thid.. pp. 109-118.

S T. 28 May 2002, pp. 139-140.
 Ibid., p. 132.
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cross-examination, a lefter written by Ngeze in tesponse to an article written by Marie
France Cross, a joumalist from Belgium, criticizing the publication of The 7Zen
Commandments, was put 1o him. In the letter, published in Kangura lIssue No. 9 in
January 1991 with the title "The art of lying of Marie France Cross and complicity of the
Inkotanyi," Ngeze wrote:

As a true journalist, how can you dare fo declare that you fell an exiremely
oppressive atmosphere through the information? It is true that Kangura
published an article on the call made to the conscience of the Bahutu, an article
that you consider racist. However, your informant could bave given another
article that appeared in Kangura No. 4, an article that you consider undoubtedly
more racist than that of the ten commandments of the Hutu... Among the 19
commandments which are included in this article, 13" states, for instance, that a
Hutu is created to serve... Now, an extremist Hutu, who has no relationship with
the views of the current government, wrote these commandments 1n reaction to
the 19 commandments that he had just read. This should not scrve as a basis for
you to attack the government of Rwanda.... Besides, Kangura is not for
Rwandans - it is not a bible, it is not a gospel for Rwandans. They know how 1o
judge for themselves. We end this letler by praying you dear Madam to urgently
look for Kangura No. 4 and to objectively criticize the said plan for the
colonisation of the Tutsi.”

149. In cross-examination, a passage from Kangura No. 6 was put to Ngeze, in which
he wrote, “If the Hutus are divided, the dies will be cast for them”, suggesting this as
evidence of support for The Ten Commandments in its call for unity of the Hutus. Ngeze

denicd that this was support for the commandments. Asked whether he did not think it
was necessary 10 tell readers that the Tutsi who were their wives and mothers were not
working with the enemy, Ngeze responded that it was not Tutsi men who married Hutu
women but the other way around. During cross-examination, he noted that Kangura No.
65 condemned The Ten Commandments in his published letter to Africa Rights, referred
to above. In the letter, dated 2 February 1995, Ngeze stated, “So, be it the Bahutu or the
Batutsi Commandments, we don’t believe partly or wholly in the one or the other. We
simply pq}?]ished them so that the authorities and citizens would... condemn those
writings.”™

150. Also put to Ngeze in cross-examination was a passage from Kangura No, 40,
published in February 1993, which stated:

Tutsis have laws governing them. | would also say that Hutus have the Ten
Commandments which he should follow or respect in order to defend himself]
that is the Hutu, when he is accused of being a murderer.

151. The article in which this passage appeared was signed by Kangura. Ngeze said
that il represented the view of one of his journalists and that when this ISsue was
published he was in jail.”* He was also asked about an article published in Kangura No.

7.2 Apr. 2003, pp. 46-47.
" Exhibit P107/44, p. 2; Leiter published in Kangura No. 66, p. 4.
T, 2 Apr. 2003, p. 7.
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36 by a Kangura veader, saying: “Let those who have Tutsi women divorce them while
iU’s still time, otherwise you will face an adverse fate because of these women whom you
are keeping.” In response to the question of whether Ngeze was in this context allowing
the newspaper to be used to ask Hutu men to divorce Tutsi women, he replied that the
article was written by a reader, and he observed that it did not cite The Ten
Commandments.”

Discussion of Evidence

152.  The Ten Commandments, as well as Appeal to the Conscience of the Hutu, the
article within which it was published in Kangura, are situated in the context of a purely
ethnic conflict between the Hutu and the Tutsi. The Tutsi were portrayed as the enemy, as
evil, dishonest and ambitious. The text conveys contempt and hatred for the Tutsi ethnic
group, and for Tutsi women in particular as enemy agents. The Chamber notes that the

. article targeted all Tutsi, and the Tutsi as a group, without any political or other
distinction. The Ten Commandments and the dppeal to the Conscience of the Huty was a
blanket condemnation of the Tutsi, on the basis of their ethnicity.

[53.  The dAppeal to the Conscience of the Hutu, the article in Kangura within which
The Ten Commandments were couched, warned readers that the enemy was “still there,
among us” and waiting “to decimate us”. The Chamber notes that the article was entitled
an “appeal” and that it called on the Hutu to “wake up”, to “cease feeling pity for the
Tutsi”, and to “take all necessary measures to deter the enety from launching a [resh
attack”. They are written in the imperative. The text was an unequivocal call to the Hutu
to take action against the Tutsi, including the implementation of The Ten
Commandments.

154. Ngeze himself condemned The Ten Commandments in his testimony and
distanced himself from them, arguing that he had published them so that they could be
publicly denounced, that he had himself denounced them in his published letters to Marie
France Cross and to Africa Rights, and that any support for them published elsewhere in

. Kangura was written by others — one of his journalists in one case and a Kangura reader
in another case. In this manner, Ngeze acknowledged that the content of The Ten
Commniandments cannot be defended.

155. The statcment made by Ngeze in Kangura No. 6, “If the Hutus arc divided, the
dies will be cast for them”, docs not constitute evidence of his support for The Ten
Commandments. It is a general political statement that does not make reference, explicitly
or implicitly, to The Ten Commandments or the parlicular ideas set forth in The Ten
Commandments. The Chamber has also reviewed the two letters written by Ngeze and
cited by him in his defence. In his letter to Marie France Cross, although he did refer to
the author of The Ten Commandments as “an extremist Hutu”, Ngeze did not condemn
The Ten Commandments. He rteferred to the Kangura article in which they were
published as one that “you consider racist”, “you” referring to Marie France Cross. He
did not say he agreed with her assessment. Hardly suggesting agreement, in fact, Ngeze

" Ibid., pp. 79-81.
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asked her in his letter, “how can you darc to declare that you felt an extremely oppressive
atmosphere through the information?” The main purpose of bis letter was to draw her
attention to the 19 Commandments, as a text she would “consider undoubtedly more
racist than that of the ten commandments of the Hutu”. In contrast, in his letter to Africa
Rights, published in Kangwra No. 65, Ngeze did distance himself from The Ten
Commandments, together with the 19 Commandments. Tn this letter he said, “we don’t
believe partly or wholly in the one or the other”, and maintained that the two texts were
published so that they could be condemned by authorities and the public. When
published, however, The Ten Commandments were not contextualized by any critical
distance, The letter to Africa Rights was written in February 1995, following the events
of 1994 and the establishment of the ICTR, which might explain the changed views of the
Accused. For this reason, the letter does not constitute evidence that Ngeze spoke out
against or in any way distanced himself from Zhe Ten Commandments prior 1o or during
1994,

156. Despite his general acceptance of editorial responsibility for the contents of
Kangura, Ngeze contended that the passages of Kangura cited by the Prosecution as
supporting The Ten Commandments were written by others. The Chamber notes that the
editorial in Kangura No. 40, published in February 1993, was signed by Kangura. It
explicitly called on the Hulu to follow the Ten Commandments. Whether or not this
editorial was written by Ngeze, there is no question that it was published by him, within
the scope of his authority as editor of Kangura, and that it represented the views of
Kangura. Similarly, the letter published in Kangura No. 36 calling on men to divorce
their Tutsi wives, although signed by someone other than Ngeze, was published by him.
The letter did not mention The Ten Commandments explicitly, as he noted, but 1t echoed
the content of The Ten C ommandments. For this reason, it can reasonably be held to
support The Ten Commandments, in substance if not in form.

157. Like The Ten Commandments, the 19 Commandments published in Kangura
conveyed ethnic contempt and hatred, in this case for the Hutu people, and constituted a
call to the Tutsi to “use all means” to effect the subordination of Hutu people and the
. reconquest of power lost as a result of the 1959 revolution. The preface added to this text
in Kangura reflected the view of the editor that although the /9 Commandments were
written in the early 1960s, in the 1990s they were still operative as a blueprint for
mobilization of Tutsis against Hutus, fuelled by ethnic hatred. Ngeze confirmed in his
testimony that this was his view and that Kangura published the 19 Commandments 10
alert the public to the danger of this mobilization. However, the Chamber notes that
unlike the Appeal to the Conscience of the Hutu, which was presented by Kangura as a
call on the Hutu to respond, there is no suggestion that the publication of the /9
Commandments by Kangura was intended as, or could be mistaken as, a call to its
veaders to follow the Tutsi commandments. Rather it was published to exposc for
Kangura readers the evil nature of the Tutsi and their intention to take power and
subjugate the Hutu, a message consistent with that of The Ten Commandments. With
regard to the suggestion that the 19 Commandments werc a fabrication mtended to
manipulate Hutu fear of Tutsi oppression, although the Prosecution introduced some

f] ) 3 December 2003

).t L
|

Judgement and Sentence

h
[ ]

i
[

_\




34579

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Baravagwiza and Hassan Ngeze

o

Case No. [CTR-99-52-T

evidence suggesting that the 19 Commandments was not an authentic text as represented
in Kangura, there is insufficient evidence to make such a finding.

158. Several witnesses testified to the impact of the publication of The Ten
Commandments in Kangura. These witnesses perceived a link between The Ten
Commandments and the perpetration of violence against Tutsi. Adrian Rangira
characterized this link as “incitement to violence”. Witness ABE characterized it as
“incitement to hatred” and added that it served ineffect as a license to kill and “was
meant to prepare the killings”. Witness MK characterized The T'en Commandments as
“how the Hutus were supposed to get rid of the Tutsis”, and Witness GO suggested it was
for this reason men started killing their Tutsi wives, or children their Tutsi parents.
Having studied the text of The Ten Commandments and the Appeal to the Conscience of
the Hutu, the Chamber considers the views of these witnesses to be well-founded and a
reasonable illustration that an anti-Tutsi message of violence was effcctively conveyed
and acted upon.

159.  The Chamber accepts the evidence that The Ten Commandments were published
elsewhere and prior to publication in Kangura but notes that this evidence refers only to
The Ten Commandments and not to the entire text of the Appeal to the Conscience of the
Hutu, within which The Ten Commandments appeared in Kangura. The Chamber also
notes that it is the text of the Appeal fo the Conscience of the Hutu that called on the
readers of Kangura to “wake up”, to “cease feeling pity for the Tutsi”, and to “take all
necessary measures to deter the enemy from launching a fresh attack”. It is clear that the
“enemy’” was the Tutsi. :

2.2.2 Cover of Kangura No. 26

160. Several witnesses referred to the
cover of Kangura No. 26, published in e .
November 1991, In a black box on the left S pu 4TSt A
of the cover, the word “SPECIAL” is : '
followed by the headline text: “THE
BATUTSI, GOD’S RACE!"™ Under this
title is an image of the former President of
Rwanda, Grégoire Kayibanda, in the center
and occupying most of the cover, Under
the picture of President Kayibanda is the
text: “How about re-launching the 1959
Bahutu revolution so that we can conquer
the Inyenzi-Ntutsi”®  Just left of the
picture of Kayibanda is a black box with
vertical text reading "WHAT WEAPONS
SHALL WE USE TO CONQUER THE

KAOZ faoy

eyo MZIROAERA

Twamenye

j:“BATUTSI, BWOKO BW’ IMANA! ™ Exhibit P7, Translation P7 bis,
7 "Uwagarura Revolistyo y'1959 y’abahutu kugirango dutsinde myenzi-Ntutsi.”
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INYENZI ONCE AND FOR ALL??",7® and just left of this black box is a drawing of a
machete. To the right of the picture of Kayibanda is the vertical text “We have found out
why Nzirorera has a problem with the Tutsi”,”” and to the right of this text are three
smaller pictures lined vertically on the right margin, two of armed soldiers and one of a
vehicle with a cannon on it.

161. In interpreting the words and pictures of this cover, Prosecution Expert Witness
Mathias R uzindana noted that no written answer was given to the question ofhow to
defeat the Invenzi-Tutsi. In his view, the answer is in the drawing. The answer is the
machete, and the reference to the 1959 revolution is a reference to the war by Hutu
against Tutsi, in which machetes were used to kill the Tutsi.”™ Prosecution Witness AHA,
a Hutu journalist who worked for Kangura, similarly explained the meaning of the cover
as a call for a second revolution along the lines of the 1959 revolution when the people
took up arms to crush the enemy once and for all. He noted that the pictures on the right
of the cover indicated other types of weapons apart from the machete and explained this
as meaning that the army had to work with the people to chase the enemy. "g

162. Hassan Ngeze testified that the cover of Kangura No. 26 represented democracy.
He said the Kangura team was trying to think about how to put an end to the war, and at
that time the R PF was just killing people. The army was also killing p eople and they
thought maybe what they really nceded to end the war was democracy. They wanted to
see if the Haybarimana regime could end the war without fighting. Ngeze noted that in
the three elections held between 1973 and 1990, there was only one party — the MRND —
and only one candidate, Habyarimana. President Kayibanda was the only onc who had
been properly elected through a truly democratic process. The Kangura cover showed the
RPF and President Habyarimana on the right side with weapons, the machete on the left
side, and President Kayibanda in the center, representing clections. By the fact that it had
Kayibanda in the center, the cover conveyed that democracy was the only solution,™
Ngeze said the headline “Tutsis, the Race of God" referred o an article in the issue. The
article was quoted in part in the proceedings. It said that ethnic groups could co-exist in
harmony if the Tutsi did not behave in such an arrogant manner. It described the Tutsi as
people who like to boast and tell lies, as people who are never satisfied and want to have
everything, as people involved in intrigues, and as hypocrites, thieves and killers. When
asked whether he was not aware that this would cause ethnic strife in Rwanda, Ngeze
replied that it did not. He was asked to read from another article in the same issue of
Kangura, which stated that Tutsi never liked sharing power with the Hutu in peace
because of their boasting nature and malicious conduct, and suggested they had decided
to infiltrate the country and undermine the republic to reestablish their monarchy. When
asked why he would say all this in 1991, the Accused replied, “This is a reality”. When
asked again more specifically why he was telling people about the vicious nature of the
Tutsi, he replied that in his country a Tutsi was often described as a snake because he was

7 «N{ [ZIHE NTWARO TUZAKORESHA KUGIRA NGO DUTSINDE INYENZI BURUNDU?2?”
7 “Twamenye icyo NZIROREA apfan’Abatutsi,”

T, 21 Mar. 2002, pp. 126-128.

" T.2 Nov. 2000, pp. 148-151.

BT} Apr. 2003, pp. 40-42; T. 2 Apr. 2003, p. 86.
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malicious. The Hutu was referred to as a gorilla, and the Twa was said to be dirty. Ngeze
said that was their society, maybe it was bad but that was how it was."!

163.  When cross-examined by Counsel for Ngeze, Ferdinand Nahimana responded that
the Kangura cover was not a call for peace but on the contrary showed that the country
was facing difficulties as a result of the presence of different kinds of weapons. He
suggested that the text in the black box, asking which weapons could be used to
overcome the Jnyenzi once and for all, might raise the question of calling for peace at the
end of the war. Counsel described the soldiers in the pictures on the right margin as an
RAF solder and an RPF soldier and suggested that together with the reference to the 1959
revolution, the question being posed was how to preserve the republic, and that the cover
represented a call to that end. Nahimana agreed with this interpretation, suggesting that
the question posed by the cover was how to stop the war, by coming back to the 1959
revolution or by consolidating democracy. He suggested that the picture of President
.' Kayibanda in the center represented democracy.”

164. Counsel for Ngeze established in his cross-examination of Prosecution Expert
Witnesses Chrétien and Des Forges that in their respective publications, which
reproduced and discussed the cover of Kangura No. 26, the reproduction of the cover was
incomplete and inaccurate in that it did not include the photographs of soldiers and arms
on the right margin, and it was incorrectly dated as December 1993 rather than November
1991. the date of its publication, In his testimony, Chrétien voluntcered the fact that the
reproduction o f the c over was incorrectly dated in his book and said this mistake had
been rectified in his report and would be rectified in the republication of the book. He
asserted that the mistaken date had not played a fundamental role in the interpretation of
the contents and affirmed the view expressed in his report that the cover made an
association between /nyenzi and Tutsi, and answered the question of what arms would be
used with the drawing of the machete just next to the question. On cross-examination, he
further stated that the correct date made this association even stronger as it showed not
only continuity but the early nature of this propaganda, and he reaffirmed his view that
the drawing of the machete represented the answer to the guestion next to it, what
. weapons were 1o be used against the Inyenzi B

165.  With regard to the omitted photographs of soldiers, Chrétien noted that these
photographs were separated from the image of Kayibanda by a text that referred to an
article in the newspaper entitled: “We have found out why Nzirorera has a problem with
the Tutsi.” He said that this title had nothing to do with what was to the lefi or right of it
and that the photographs to the right were not part of what he wanted to illustrate.®® In
cross-examination. Chrétien acknowledged that in his book the text “The nostalgia of the
1959 revolution: the times of machete” had been added to the reproduction and did not
actually appear on the cover page of Kangura No. 26. This was his title, used to explain

*LT. 2 Apr. 2003, pp. 97-98.

82T, 25 Sept. 2002, pp. 12-13.

.1 July 2002, pp. 204-210; T. 4 July 2002, pp. 78-84.
ST 1 July 2002, pp. 204-210; T. 4 July 2002, p. 72.
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the drawing in his own words, which he noted was in bold while quotations in his book
were indicated by italic type and inverted commas.”

166. When asked whether Kayibanda represented democracy, Chrétien replied that in
Rwandan public opinion he represented the Rwandan revolution, which had an
undeniable dimension of democratic change but also included other aspects. He further
stated that he did not think the image of Kayibanda on the Kangura cover represented the
clections of 1961, pointing out that it was not a polling station depicted but rather a
machete. For this reason he dismissed Ngeze’s interpretation as meaningless and agam
pointed out that the modern weapons depicted on the right margin were separated by a
space and reference to another article.*

167. Des Forges indicated in her testimony that she had taken the incomplete cover
from Chrétien’s publication and credited his publication as her source, although Counsel

. noted that the reproduction itsell” in her book bore no footnote or other such citation.
While acknowledging the omission of the photographs, Des Forges maintained that the
meaning was not thereby distorted. She suggested that the presence of the soldiers on the
cover reinforced rather than detracted from the interpretation given, as it underlined the
wartime context and associated the comments on Tutsi being defeated with that context.”’
Des Forges said that President Kayibanda was a symbol of democracy for some in
Rwanda, but not others. For some people he became rather a symbol of incitation to
violence for the killing of Tutsi in the 1960s, and she said this part of his legacy, rather
than any other part, would have remained in their minds.*

[68. Prosecution Witness Francois-Xavier Nsanzuwera, the former Prosecutor of
Kigali, testified that the cover of Kangwra No. 26 was distributed free of charge in
February 1992 and played an important role in the Bugesera killings that took place in
March 1992. He said that if there had not been wide distribution of this cover, the
numbers killed would not have been significant.”” Des Forges and Chrétien also testified
that this Kangura cover was circulated in Bugesera in the weeks or months shortly before

® the Bugesera massacres. Chrétien referred to the cover as a “tract”.”" In his testimony,
Ngeze challenged this assertion stating that the Prosecution had not brought any “so-
called tract” into evidence. He said that Karngera was not a tract, it was a newspaper for
sale that could be purchased by anyone.”’

Discussion of Evidence
169. The Chamber notes the errors made by Jean-Pierre Chrétien in his book, which

were replicated by Alison Des Forges in her book. Having reviewed the full cover of
Kangura No. 26, however, the Chamber considers that the photographs of soldiers and

ST, 4 July 2002, pp. 63-70.

% 1hid., pp. 70, 75-78.

7. 28 May 2002, pp. 110-123,

™ Ihid., pp. 123-126.

¥ 7,23 Apr. 2001, pp. 139, 147-148.
T, 4 July 2002, p. 84,

U1, 27 Mar. 2003, pp. 96-97.
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modern weaponry on the right margin are conceptually separate from the image of
President Kayibanda, the depiction of the machete, and the question “What weapons shall
we use to conguer the Inyvenzi once and for all??,” by the vertical text “We have found out
why Nzirorera bas a problem with the Tutsi”. This vertical text is a promational
reference to an article inside the publication. It does not bear any relation to the other
text or imagery on the cover, nor is one claimed by the Defence.

170, The Chamber notes tiat the text under the picture of Prestdent Kaytbanda,—How
about re-launching the 1959 Bahutu revolution so that we can conquer the [nyenzi-
Niutsi”, has also been omitted from the reproduction of the cover by the expert witnesses
in their respective books, presumably representing a judgement by Chrétien that nor is
this text part of the conceptual collage represented by the other words and images on the
cover. The Chamber considers this text relevant and integral to the interpretation of the
cover. The idea of “re-launching the 1959 Bahutu revolution” with the express purpose

. to “conquer the [nyenzi-Tutsi” ties directly into the vertical text above, the question
“What weapons shall we use to conquer the /nyenzi once and for ali?”

171, Ngeze maintained that the cover posed a choice between arms, on the one hand,
and democracy, on the other, as the answer to the question “What weapons shall we use
to conquer the /nyenzi once and for all?” That the answer was intended to be the machete
is clear both textually and visually. The 1959 revolution is not a reference to the 1961
election. Moreover, the reference to conquering the Inyenzi-Tutsi is not a reference 1o
voting. Conquering is a process more immediately associated with force than with

expressed ina very different manner. T he Chamber considers the 1mage of President
Kayibanda and the reference to the 1959 revolution to be a reference to the transfer of
power from Tutsi to Hutu that took place in 1959. The reference to “re-launching” the
revolution, the stated goal in the vertical text “to conquer the /nyenzi once and for all”,
and the question of whai “weapons” to use, are all clearly references to the use of
violence. Visually, the cover design supports this interpretation as both the question
. about weapons and the drawing of the machete are next to each other, both to the left of
the image of Kayibanda. This physical positioning of the question “What weapons shall
we use to conquer the fnyenzi once and for all?” is inconsistent with the interpretation
suggested by the Defence involving a framework of military options on the right and left
and the democratic solution in the middle. The interpretive framework of the Defence is
also inconsistent with the apparent lack of connection between the military photos on the
right and the other images on the cover, as discussed above. The message of the cover of

Kangura No. 26 was that the machete should be used to conquer the ZJzyenzi once and for
all.

172.  The Chamber notes that the term /nyenzi was specifically cquated to ethnicity in
the cover title “How about re-launching the 1959 Bahutu revolution so that we can
conqjuer the /ryenzi-Nnutsi”. On the same cover also appeared the headline “Tutsis, the
Race of God”, and the title, “We have found out why Nzirorera has a problem with the
Tutsi™. As illustrated by these titles, Kangura effectively equated the Tutsi with the
enemy throughout its publications. The text of the article “Tutsis, the Race of God”,
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highlighted on the cover of Kangura No. 26, described the Tutsi as hypocrites, thieves
and killers. Another article in the same issue described the nature of the Tutsi as marked
by malice and dishonesty. Moreover, the Chamber notes that in commenting on the text
in his testimony Ngeze did not in any way distance himself from these ethnic
generalizations. In contrast, he maintained that they were accurate and that he published
these articles because they represented reality. The Chamber considers that in this
context the reference to [nyenzi on the cover of Kangura No. 26 would have been clearly
understood by readers as a reference to the Tutsi, and the Tutsi were portrayed in this
issue of Kangura as inherently evil.

173. The testimony regarding circulation of the cover of Kangura No. 26 in Bugesera
in 1992 was not effectively contested by the Defence. However, little evidence has been
presented with regard 1o the distribution of this cover and any link it may have had to the
killings that took place in Bugesera in 1992.

2.2.3 Editorials and Articles

174.  The Chamber has reviewed a number of other editorials and articles published in
Kangura in its consideration of the editorial policy of the publication.

The Triangle that is Disturbing Peace

175. Published in Kangura No. 4, in November 1990, this article stated that Rwanda
was first inhabited by Twa, who were hunters and gatherers. Hutu then came to Rwanda,
and they were farmers. Tutsi were the Jast group to come, and they were livestock
breeders, who consumed milk. The article then said the following about the Tutsi:

People in this ethnic group, which came to Rwanda last, say that the Tutsi ethnic
group - the Tutsis live like cats. When you have milk, they will come to you.
The only thing that makes them better than cats - or, rather, their difference with
cats is that once they've alrcady drunk the milk, they'll try to find ways and
means of taking the milk away from vou or even to harm you or they will also try
to rule you. So Hutns got close to the Tutsis, welcomed them as visitors, but
instead of sleeping like visitors would do, the bad - his bad - or their bad habits
got the better of them. So the Tutsis ended up by taking o ver power, and the
Hutus were made subservient and were used as servants, and Hutus were made
subservient by the people the Hutus had welcomed to their land.”

176.  The Chamber notes the generalizations about the Hutu and Tutsi made in
this passage. The Hutu were portrayed as generous and naive, while the Tutsi
were portrayed as devious and aggressive.

Hutus Should Help Kangura Defend the Hutus

177.  This editoria), published in Kungura No. 19, in Jaly 1991, included the following
statement:

"2 Exhibit P115, Kangura No. 4, p. 15; T. 2 Apr. 2003, pp. 31-32.
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_We all know that with the exception of a fcw Hutus such as
Kanyarengwe and Bizimungu, the refugees who have become Inyenzi-Inkotanyi
are all descendants of the Tutsis. We dare say that when they came, shooting at
us at the borders, they made no ethnic distinction. Nevertheless, they were
willing to distinguish between Hutus and Tutsi within the country. There were
indeed numerous Hutus in the country and army who didn’t succumb on the
battlefield. some of them fell into the trap of worldly women. So far, maay have
fallen into the trap. They include figures of authority, who consort with them
even now, although they know perfectly well, and it has been proven, that when
it comes to spying, the Inkotanyi enlist the help of their worldly sisters and
daughters. You find them everywhere in all the institutions, in the Ministries, in
the private sector, in legal and illegal drinking-places, as well as In our own
houses, which many of them have managed to infiltrate through marriage.
Having husbands does not prevent them from being accomplices and extracting
secrets from people by using their worldly wiles. Hutus do not abuse others they
are taken advantage of. The Hutus must undersiand that they are not all waging
the war as the Tutsis, because everyone can see that, the Tutsis want to regain the
power that was taken from them by the Hutus. If you ook closely, you will see
that 85% of the Tutsis who live in the country are somehow linked with the
refugees from which come the Inyenzi-Inkotany: who attack us... 2

The Chamber notes again from this passage the divide between the wily, devious
Tutsi and the innocent, vulnerable Hutu, and the association of the Tutsi population with
the Invenzi-Inkotanyi. It also strongly suggests that Tutsi women intentionally use their

sexualily to lure Hufu men inio liaisons in order 1o promote e ethricdominance of the
Tutsi over the Hutu, The reference to Tutsi women trapping Hutu men through marriage
cchoes the warnings set forth in The Ten Commandments about the danger of Tutsi
women.

A Cockroach Cannot Give Birih To A Butterfly

179.

This article, published in February 1993 in Kangura No. 40, talked about the
Tutsi as “cockroach”, the literal meaning of the word Inyenzi:

Experts on human genetics inform us that the demographic weakness of Tutsis s
due to the fact that they marry among themselves. People from the same family
marry and procreate among themselves. If they are not carcful, this scarch for
purity may lead to their disappearance from the carth. If that occurs (and it will
happen), they will be solely responsible for their demise and no onc else. Will
people say that Hutus decimated them? That is the message they spread
everywhere, that they are few because the Hutus had decimated them with
machetes. .. We have stated that a cockroach cannot give birth to a butter{ly. This
is true. A cockroach gives birth to another cockroach. If there is someone
contesting this fact, I am not the one. The history of Rwanda clearly depicts that
a MaTutsi has remained the same; he has never changed. The history of our
country has been characterized by their melice and wickedness. When Tutsis
were still on the throne, they governed with two weapons: women and cows.

“ Exhibit P115/19A.,

‘ )
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These two weapons ruled Hutus over 400 years. When the Tutsis were
overthrown by the people's revolution in 1959, they have never slept again on
their laurels. They have been doing their utmost to restore the monarchy by using
their women Bizungerezi and money which seems to have replaced cows. In the
past, cows were symbols of richness.

We are not mistaken in stating that a cockroach can only give birth to another
cockroach. Who can establish the difference between the fnyenzi who attacked in
October 1990 and those of the 1960s? They are all the same. The former are the
offspring of the latter. Their wickedness is the same. All these attacks sought 1o
restore the monarchy and the feudality [Ubufizke]. The abominable crimes
committed by the present /nyenzi against the citizens are a reminder of those
committed by their peers: killing, looting, raping young girls and women.... The
fact that in our language, they are referred to as snakes is self-explanatory. This
implies much. A Tutsi is someone who has a sweet tongue but whose wickedness
is indescribable. A Tutsi is someone whose desire for revenge is insatiable;
someone who 1s unpredictable, someone who laughs whereas he is suffering. In
our language, a Tutsi is called cockroach because he takes advantage of the night
to achieve his objectives. The word Inyenzi is a reminder of the redoubtable
snake whose venom js extremely poisonous. The fact that the Tutsi chose such
names is very significant to those who want to understand.™

In this article, the Tutsi were described as biologically distinct from the Hutu, and
inherently marked by malice and wickedness. With reference to snakes, the Tutsi were
portrayed as mean and vengeful, and their weapons were again defined, as in The Ten
Commandments, to be women and money.

Ruhengeri And Byumba Attacks, The Tutsis Took "Champagne"

181,

182.

[n another article also published in Kangura No. 40, signed by Ngeze, the war
was defined entirely in ethnic terms:

When Ruhengeri was attacked, all the Tutsis and, particularly, those who were in
Kigali became famous for their arrogance and ook "champagne™ on grounds
that their kinsmien had returned to the fold. They no longer conceal the fact that
this war pits the [Hutus against the Tutsis....”

An article published in Kangura No. 46 in July 1993, again promulgated the
theme of Tutsi malice and wickedness preying on Hutu innocence and vulnerability,
using the weapons of women and money:

We are trying to discover the wickedness and malice of Tutsis. When you cure
the cyeofa Tutsi, you will be the first to be glanced at with envy. We have
started with this proverb so as to warn and awaken those who are not aware ol
the sadism, wickedness, malice and ingratitude of Tutsis. Tutsis think they are
more intelligent than whosoever is but after analysis, it 1s discovered that their
pretentiousness conceals their wickedness.

** Exhibit P117B, 27170; Exhibit P130, K0201423.
.2 Apr. 2003, pp. 110-111,
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It is with malice or interest that a Tutsi establishes a relation with the majornty
people. When a Tutsi is in need of something from a Hutu, he 15 ready to
sacrifice by using all the means including money, his sisters or his wife. ...
[mmediately a Tatsi gets what he wants from a Hutu, he turns his back and hurts
him as if they have never had anything in common. Anyone who had any relation
with a Tutsi can recall this fact and can support what 1 am saying. .. In Kiswahili,
it is stated that a small snake is a snake. So, MDR cannot convince us that the
[nyenzi who have transformed into [nkotanyi are our brothers whereas they have
come to exterminate us with machetes. The Hutu has been patient and now it is
time for the situation to be clarified.,. We know that they attacked us so as 10
exterminate 4.5 million Hutus particularly the literate ones as was the case in
Burundi but God feiled their plans. This wickedness was obvious during the
attack of 8 February 1993. They caught a Hutu, cut his genitals and requested
the wife to carry them and at times asked her to cat them. Their newspapers n
Kigali claimed that these crimes were commitied by the national army that
Inyenzi could not carry out such atrocities. They tumn to ignore the fact that
escapees shall never forget the scenes of horvor which they witnessed. .

183.  As well as referencing the snake as a symbol of the Tutsi, this article harked back
to the Rwandan lore of the Kalinga royal drum. According to Alison Des Forges, in the
history of Rwanda it was often the custom for defeated rulers to be castrated and for their
genital organs to then be attached to the royal drum.”” H assan N geze referred to this
practice several times in his testimony, in an effort to place Ihe ideas of Kangura n the
context of Rwandan history, to which he attributed them.” He recited a poem by
Singaymbaga, written in 1870, which included the following verses:

"The monarchy has an origin God raised.

The creator has chosen you and has conferred power on you.

The Hutus becoming Tutsis by climbing from their social class which has no innate right
Were decimated by the lucky elected few

And Kalinga, was deprived of his genital organs or spoils.”

184, The Chamber notes the historical antecedents to the cthnic characterizations made
in Kangura. Tutsi domination and Hutu subordination predated the publication of
Kangura. Nevertheless, the way in which this history was presented in Kangura often
suggests an intent to inflame ethnic resentment, calling on history as an aide in this effort.

If One Asks Generals Why They're Favoring Tutsis

185. This article, published in Kangura No. 25 in November 1991, presented and
questioned ongoing preferential treatment of the Tutsi in Rwanda:

Fifty per cent of staff in government, of the staff core in government is made up
of Tutsi. In private companies and bodies, they are more than 70 percent:
** P117B, 27169.
717,22 May 2002, pp. 83-84,
"T. 24 Mar. 2003, p. 78.
* .25 Mar, 2003, p. 20.
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whereas in the international organizations and in embassies, they are more than
90 percent and in important positions, whereas they do not make up more than 10
per cent -~ whereas in the general population, these people arc fewer than 10
percent. e

186. The Prosecution has not adduced evidence to challenge the accuracy of the
statements made in this article. Unlike the article from Kangura No. 46 cited above, in
which the discussion of ethnic identity is marked by accusations of Tutsi sadism,
wickedness, and malice, and with the prospect of Hutu extermination by machete, this
passage from Kangura No. 25 represents a straightforward analysis of the distribution of
privilege within the society. The Chamber notes that a number of articles in Kangura.
including articles such as this one, cited by the Prosecution, can be characterized as
political analysis. Similarly, an article highlighted by the Defence in Kangura No. 11,
published in March 1991, set forth a vision of disparate ethnic identity with peaceful co-
existence:

Kangura did not conceal its desire to see the buth of a new democratic
movement, massively supported by the Bahutu of Rwanda without, however,
excluding members of the other ethnic groups. This great force can constitute an
overwhelming majority which, with all its goodwill and nebulous intentions, can
transform Rwanda into a democratic country, proud of its present and sure of its
future. Kangura is not denying the Tutsis or the Twa the right to form their own
democralic political parties or associations... Kangura does not want to listen to
those who are saying that when you refer to someone as a Hutu, or a Tutsi, or a

Twa, ; ; W moeratic Hutu
movement which we wish to be bor, we hope to hear a new slogan: Long live
Diversity!!!'"!

Discussion of Evidence

187.  The Chamber notes that the editorials and articles reviewed above cosistently
portrayed the Tutsi as wicked and ambitious, using women and money against the
vulnerable Hutu. T hese themes ¢cho the message of the The Ten Commandments. In
some articles, such as the article in Kangura No. 11, “If One Asks Generals Why They're
Favoring Tutsis”, information about Tutsi privilege and Hutu disadvantage was conveyed
in a manner that appears as though intended to raise consciousness regarding ethnic
discrimination against the Hutu. In many other articles, however, the intent, as evidenced
by the vitriolic language, was to convey a message of ethnic hatred, and to arouse public
hostility towards the Tutsi population. In articles such as “A Cockroach Cannot Give
Birth to a Butterfly” the Tutsi were portrayed as innately evil.

188.  The presentation of Tutsi women as femmes fatales focused particular attention on
Tutsi women and the danger they represented to the Hutu. This danger was explicitly
associated with sexuality. By defining the Tutsi woman as an enemy in this way,

007, 2 Apr. 2003, p. 101,
'“! Kangura No. 11, p. 2; P-115, KA02 1260, translated from French.
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Kangura articulated a framework that made the sexual attack of Tutsi women a
foresecable consequence of the role attributed to them.

2.2.4 Publication of Lists

189.  Kangura published several lists of people whom it named as Infotanyi. Kangura
No. 7, published in December 1990, included an article with several lisis under the
heading “The /nkotanyi and Their Accomplices to be Tried”. The article reported a Radio
Rwanda announcement that the trial of the /nkotanyi and their accomplices was
scheduled to begin on 28 October 1990. The first list of names was introduced as the first
group of accused. Charges against them were subsequently listed, followed by a smaller
list of three people, referred to as comprising the other group, and charges against them
were also listed. Following these lists, the article reported that the accused had requested
the adjournment of their trial on the ground that they did not have sufficient time to
prepare their defence, and the hearing had been postponed to 9 January 1991, After this
text, twelve names were listed — some full names, some surnames only, and some first
names only - with the following introduction:

We take 1his o pportunity to ask our readers who have any i nformation on the
individuals whose names appear below, who are suspected of being Inkotanyi
accomplices, to send it to us in order for us to publish the investigations into their
cases in Kangura. Please also include all the evidence.'”

190.  Kangura was listed with its addresses in Gisenyi and Kigali, following the names,

as the place 1o which information should be sent.

191.  Witness EB recalled seeing this list in Kangura No. 7, which he said qualified the
persons on it as Tutsi accomplices. Readers were asked to find these people and inform
the Kangura cditorial team of their location. He mentioned Rwemalika. Semucyo,
Tabaro, Dufatanye and Bwanafeza as people he knew who were on the list, subsequently
identifying them on the list of twelve names. He specified that Modeste, listed only by
first name as No. 5 on the list, was Modeste Tabaro. Of all those he named, Witness EB
said only one, Ferdinand Dufatanye, was still alive.'”

192.  When asked about the inclusion of Modeste Tabaro’s name on this list, Hassan
Ngeze initially replied that Modeste Tabaro was not in his Kangura. He said it was
someone named Modeste mentioned in Kangura and suggested there would be many
people with that name. He then read the text at the beginning of the document referring to
the court proceedings, and he said he did not know which Modeste was being referred to
because this was a court document from a state newspaper, a list of persons appearing in
court. Asked more specifically by the Chamber about the list at the end of the article,
which included the name of Modeste, Ngeze said that when he was in jail, these people
were arrested and put on trial. They told him they were innocent, but the government did
not believe that they were innocent. Because he knew them and was with them in jail,
Ngeze was asking people through Kangura if they could provide cvidence because

2 Exhibit P47.
5T 15 May 200), pp. 111-112, 127-129, 140-141, 146-148.
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innocent people were dying in jail, Asked again by the Chamber about this last list of
twelve in the article, as opposed to the other two lists of people named as being in court
proceedings, Ngeze again stated that these people on the last list were in prison. He said
they were among those who appeared in court but said they were innocent, and he read
the passage of the article that talked of a postponement in the trial date. Asked how he
had picked those names among the thousands he said were in detention, Ngeze replicd
that these people were in his cell with him. When the Chamber suggested to Ngeze that
he would then know whether the Modeste on the list was Modeste Tabaro, he said it was
Modeste Tabaro. He said the Prosecutor should have asked him whether it was Modeste
Tabaro and waited for his response.'"*

193. The Chamber notes that this third list on which Modeste Tabaro’s name appeared
is significantly different from the other two lists of persons accused and facing charges,
who are the subject of the article. The other two lists, referred to as the first group and the
other group, include the charges against the individuals named and in most cases other
information about the individuals, such as their age and where they were bom. The third
list makes no mention of charges against the individuals named, and it includes no
information other than the name — in some cases not even the full name but only the first
name or the surname. The manner in which the information in the first two lists is set out
comports with the format of an official document, whereas the third list of twelve names
bears no resemblance to an official document. From this the Chamber concludes that the
third list, which has its own introduction cited above, was not related to the first two lists
of individuals facing charges or the article about those individuals and their proceedings
in court.

194, Ngeze’s explanation that he published the list of twelve names in an effort to
solicit exculpatory evidence on behall of his cellmates to help them establish their
innocence, is at odds with the text of the introduction to this list in Kangura. Readers
were asked to send information, and include all the evidence, on the individuals named
“who are suspected of being /nkoianyi accomplices”. Kangura would then publish the
results of the investigations. Nothing was said about their innocence, or their claim to
innocence, and the text rather suggests that evidence of their guilt was being sought by
Kangura. Witness EB testified that all but one of the peoplc on the list were
subsequently killed. He did not know the circumstances, however, and was not able to

establish a connection between the naming of the twelve individuals in Kangura and their
death.

195.  Witness EB also testified that his father’s name was mentioned in Kangura No. 9,
published in January 1991, in an article entitled “Kangura Continues to Denounce People
to the Intelligence Service™. T he article said that N geze had | ooked for him and was
unable to find him, and that they should ask Valens Kajeguhakwa where he was. The
witness said at that time his father was hiding in the Congo. having fled in fear. Witness
EB explained that following October 1990 his father was being sought on account of his
Tutsi ethnicity. It was being said that since he was a powerful trader, he was sending

T, 7 Apr. 2003, pp. 31-36.
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money to the Inkotanyi 195 On cross-examination, Witness EB acknowledged that he had
not read the entire article in Kangura, only the passage he was referred to by the
Prosccution, On request he read the following subsequent passage in the same article:

We have no concerns against those persons. However, we include them in this
letter that we arc sending to you so that if the concerns about thesc persons
become - can be proved true, that you will be able to inform the President of the
Republic - the prosecutor. And if any one person is innocent, inform us of this
and tell us whether the concerns about this person are not - are unfounded. And it
we are doing this, it is only because we seek to help you because tomorrow, or
the day after tomorrow, Gisenyi shall be attacked by firearms which can be found

at Kajeguhakwa's house, and which we have lost all trace of 1

196. Witness EB was asked afler reading this passage whether he still considered the
list he had talked of in Kangura No. 7 to be a dcath warrant. He affirmed this belief,
saying once their names were published, these persons died, and only one survived. It
was put to him that these twelve peaple had fled Rwanda and were RPF accomplices. He
denicd this, stating that none of them ever fled, but that they remained in Rwanda where
they perishec’t.]UT

197. The Chamber notes that the later passage in this article, highlighted by the
Defence, clearly stated that the persons named might be innocent. In this case, the
concerns would be unfounded, according to the article. In effect, though, this also
constitutes an indication that there was a concern about the persons named, and the
Chamber recalls that the article was entitled “Kangura Continues to Denounce People to
the Intelligence Service”. Witness EB’s father was named and it was said that Ngeze was
looking for him but unable to find him, in reference to a possible attack with firearms
from Kajeguhakwa’s house. The Chamber considers that in naming Witness ER’s father
and others in this manner, despite the acknowledgement that they might be innocent,
Kangura highlighted these individuals as suspects about whom there were concerrns.

198. A list of 123 names was published in Kangura No. 40, in February 1993. The list
was preceded by an arlicle, signed by Kangura and entitled “Twagiramungu Makes
Massive Recruitment of the Youth into the /nkoranyi Ranks”, which said the following
about the list:

... Following is a list of the children — with their parents’ names — who have
joined the Jnkotanyi at the instigation of TWAGIRAMUNGU. People of
Cyangugu, here are the people who are going to use the gun to exterminate you.
Heed the advice given to you by the Prime Minister, to organize your self
defence, as the security services seem to have lost their nerve.. 8

199.  Prosecution Witness AHA testified that this list came from Rwandan aunthorities,
more specifically the hourgemestres. The municipal councilors reported to the

5T 15 May 2001, pp. 111-112, 127-129, 140-141, 146-148.
8T 17 May 2001, pp. 15-16.

"7 Ibid.. pp. 17-19.
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Judgement and Sentence 65 ,"I / 3 December 2003



34¢66

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
Case No. [CTR-99-52-T

bourgemestres, who reported to governors, who reported to the Central Intelligence
Service. He affirmed that the document was an official one, which had merely been
published by Kangura. The information was classified and for this reason ought not to
have been publicized. He said that Kangura was the only newspaper that had published
the list of names, and be acknowledged that the list may have served those who
participated in the massacres. In cross-examination, Witmess AHA agreed that
Twagiramungu was recruiting people for RPF and was a supporter of RPF, but he noted
that Twagiramungu did not have an armed wing, saying he was involved politically.'”

200. Hassan Ngeze also testified that the list published in Kangura was an official one.
He said it had been submitted by the préfet of Cyangugu. All préfets in Rwanda had been
asked by a panel of the Minister of Interior, the Minister of Justice and the Minister of
Defence to provide such lists of people who had joined the RPF. When he was asked
whether he did not think that the publication of this list, identifying these persons as well

‘ as their parents who were left behind, would put them in danger, Ngeze laughed. He said
other lists had also been published in Kangura. In a country at war, such lists were
normal, he said. The RPF were recruiting people from inside the country, he recalled,
citing acknowledgement that this was happening by Kajeguhakwa i his book.''"

201. The list of 123 names published in Kangura No. 40 was clearly established as an
official list compiled by govemment officials, which Ngeze managed to obtain and
publish. Prosecution Witness AHA confirmed Ngeze's testimony as to how the list was
compiled. Those named on the list were accordingly official suspects. The Chamber

, ' : OTiE S Urg : n
after warning them that they were going to be exterminated. to organize self-defence.
This is cited as advice from the Prime Minister, but the article further stated that “the
security services seem to have lost their nerve™. The implication of this language is that
the list of 123 names was not for informational purposes only. Rather it was delivered

with a call to action.

202. A letter signed by Kigali Préfet Tharcisse Renzaho was published in Kangura No.
. 7, reading as follows:

Dear Sir,

I wish to ask vou to kindly institute public proceedings against the persons
mentioned in this letter. Indeed, Mr. Prosecutor of the Republic, these persons
fled the country between 29 September and 4 October 1990, and there is an
indication which can lead us to believe that they participated directly or indirectly
in the conspiracy against Rwanda. Their flight on the eve of the hostilities is
indicative in this regard. We, therefore, believe that they should be liable to face
sentences provided for, with regard to such crimes against the secunity of the
state, It should be indicated also that before their departure most of these persons
had set aside a good amount of products in their shops and storage areas,
probably in order to destabilise the national market by planning the events whose

'® 7.6 Nov. 2000, pp. 33-39; T. 7 Nov. 2000, pp. 33, 37-33.
197, 3 Apr. 2003, pp. 12-14.
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imminent happening they had probably become aware. Furthcrmore, we have
heard of transfer of funds abroad possibly to the addresses of the fugitives by
members of their families or by their friends who have remained in the country
and are running their shops.'"'

203. The Ngeze Indictment alleges in paragraph 6.11 that this letter contained the
names and addresses of Tutsi merchants who were to be persecuted, as well as members
of their families, as collaborators of the Inyenzi. Having reviewed the text of the letter,
cited above, the Chamber notes that the persons named were said to have fled the country
and become involved in the hostilities against Rwanda. Public proceedings against these
individuals for crimes against the security of the state were called for. It was suggested
that they had set aside certain goods from their shops in an effort to destabilize the market
and that those who remained behind and were running their shops might possibly transfer
funds abroad to them. It is not said in the letter that they should be tried because they
were Tutsi merchants. Rather it was said that their departure from the country just prior to
the commencement of hostilities was suspect and indicative of their involvement as
Invenzi collaborators.

Discussion of Evidence

204. The Chamber accepts that some o f the lists reprinted in Kangura were o fficial
lists of suspects. The first two lisis of names in Kangura No. 7 clearly indicated that the
persons named were facing charges and awating trial. However, the third list of twelve
names in Kangura No. 7 was a list created by Kangura, and Ngeze himself by his own
admission. Kangura readers were asked to send information on the people named, and
according to Witness EB almost all of the people on the list were subsequently killed.
The Chamber notes that Kangura did not explicitly call for the commission of acts of
violence against these individuals. They were said to be suspect and information about
them was solicited. Those named in Kangura No. 9, including Witness EB’s father, about
whom information was sought, were even said to be possibly innocent, although the
Chamber notes that the title of the article in which they were mentioned itself indicated
that in fact they were being denounced. Many of these people were subsequently killed,
but the evidence does not establish a link between the publication of their names In
Kangura and their subsequent death.

205.  Similarly, the letter by Tharcisse Renzaho published in Kangura No. 7 effectively
named the people listed in it as suspects and called on the government to prosecute them.
Although they were apparently not people named on an official list, a basis for naming
them as suspects was articulated, namely that they had left the country shortly before the
RPF attack. Under these circumstances, the Chamber cannot equate a call for their
prosecution with a call for their persecution, as the letter is characterized in the
Indictment.

ST, 17 May 2001, pp. 11-12,
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206. The list of 123 names, in contrast, was published by Kangura with a call on its
readers to take action. The message conveyed was that the government, who had named
these people, was incapable of protecting the population from the threat that they
represented. Readers were urged to organize self-defence, with the clear implication that
they should take action against those named, to save themselves from extermination. By
generating fear, providing names, and advocating this kind of pre-emptive strike,
Kangura clearly intended to mobilize its readers against the individuals named on the list.
Witness AHA, who to some extent defended the publication of the list as an official one,
nevertheless acknowledged that it may have served those who participated in the
massacres. No evidence was introduced as 1o the fate of the 123 people named on the
list.

2.2.5 Cartoons

207. A number of cartoons that appeared in Kangura were discussed in the
proceedings. Journalist Adrien Rangira testified that the cartoons primarily targeted the
opposition. He mentioned a cartoon showing Agathe Uwilingiyimana, the Prime
Minister, and Faustin Twagiramungu, the designated Prime Minister of the transitional
government, naked in bed together, which he said was intended to defame these two
Prime Ministers.'!'> Witness ABE also referred to this cartoon in his testimony,
jdentifying Twagiramungu as President of the MDR. He thought the cartoon was
disgraceful and noted the position of the two and the way they were talking. He said the
language used was vulgar, citing as an example the word icyane, meaning that the
woman was a friend to the man. He described this treatment as part of a Kangura sirategy
to encourage hatred and to persecute Tutsi, as well as opposition political parties and
particularly Agathe Uwilingiyimana, who was in the opposition. Witness ABE mentioned
another Kangura cartoon in which Uwilingiyimana was caricatured naked, and he said
she had been denigratcd.m If she was criticised in this manner, he said, it was 1o
persecute her, to frighten her and discourage her.'* A number of cartoons depicting
Agathe Uwilingiyimana naked appeared in Kangura — with other members of the
government in Kangura No. 36 and on the cover page of Kangura No. 46, in bed with
Faustin Twagiramungu in Kangura No. 55, Kangura No. 57, and Kangura No. 58. In one
of these cartoons, she is pictured with snakes coming from her breasts.'"’

208. Asked in cross-examination whether the cartoon of Twagiramungu and
Uwilingiyimana together in a bed was not making a political point that this businessman
was in bed with the Prime Minister, Wimess ABE noted that Twagiramungu was pot a
businessman but a politician and the President of a political party. Uwilingiyimana was a
member of that party and its political bureau. He said the cartoon wanted it to be
understood that these two were involved in shameful activities during the period where
the transitional government was to be cstablished. The cartoon was intended to persecute

H2T 12 Mar. 2001, pp. 131-132,

' Exhibit P6.

", 26 Feb. 2001, pp. 71-82, 89-90.

S Exhibit P115: Kanguera No. 36 (May 1992), p. 4; Kangura No. 46 (July 1993), Kangura No. 35 (January
1994), p. 4; Kangura No. 57 (February 1994), p. 5; Kangura No. 58 (March 1994), p. 5.
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and denigrate persons opposed to MRND ideology. Asked whether it was not just
intended to make people laugh, Wiiness ABE replied that a cartoon showing things which
are not true is destabilizing. This was someone married and respectable, and the cartoon
accused the person of adultery. When it was put to him in cross-examination that
cartoons of heads of state are used by the press around the world and are not
disrespectful, Rangira noted that a journalist from another newspaper had been sentenced
to four years for cartooning President Habyarimana.''® Witness AHA, who worked for
Kangura, testified that Ngeze did not draw the cartoons, but gave ideas for them.'""When
asked why opposition leaders were caricatured naked, Witness AHA, who himselt also
participated in the creation of Kangura cartoons, stated that the intent was to take away
their respect, and to convey that they were not good leaders.' "

M tated that Neeze and Kaneura played a role in the assassination of

Uwilingiyimana. Kangura was the newspaper that always criticized her as a bad person
. opposed to the President, and projected a certain image of her. It was put to Witness
ABE and he acknowledged that President Habyarimana’s widow ordered the
assassination of Uwilingiyimana and that it was cartied out by the Presidential Guards.'"’

210. Several cartoons published in Kangura depicted UNAMIR General Dallaire with
women. In Kangura No. 53, he is shown knecling and sucking the brcast of a woman,
who is saving to two other women standing in line behind her, “When | would have
finished, 1 would also asked you to breast feed Dallaire,”" In Kangura No. 56, he is
shown with his arms around two women, one of whom is kissing him. The title reads:
“General Dallaire and his army fell prey to the traps of the femmes fatales.”"*' Kabanda
testified that the cartoon was to show how women had corrupted the UNAMIR head, who
was there 1o oversee peace and the implementation of the Arusha Accords. He said this
and other cartoons in Kangura portrayed Tutsi women as spies.'*”

Discussion of Evidence

211. The Chamber notes that these cartoons targeted public figures and that cartoons
‘ are often used in a political context to mock and critique those depicted. The accuracy of
the suggestion that Uwilingiyimana and Twagiramungu were engaged in an affair is not
relevant, in the view of the Chamber. Metaphorically, the cartoon could be taken as a
suggestion that the two politicians were engaged in joint covert activity. It could also
have been intended simply to discredit them, as the evidence suggests. The nature of
cartoons is such that there is not necessarily an expectation of accuracy among readers.
Political ¢ artoons are more o ften a form o f editorial c ommentary. T he su ggestion that
UNAMIR General Dallaire had a relationship with the Tutsi, expressed in the cartoons as
one of sexual intimacy, echoes the articles in Kangura accusing Dallaire of favoring the

HET 13 Mar. 2001, p. 67; Exhibit P19.

U7 T, 2 Nov., 2000, p. 57.

"¥T. 6 Nov. 2000, pp. 185-186.

""°T.27 Feb. 2001, pp. 31-39.

"2* Exhibit P115, Kangura No. 53, p. 6; T. 20 Jan. 2003, p. 41,

! Exhibit P11S, Kangura No. 56, p. 15; T. 14 May 2002, p. 119.
22T 14 May 2002, pp. 115-119,
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Tutsi. The Chamber notes the way in which the cartoons sexualize the underlying
political message.

2.2.6 1994 Issues of Kangura

212, Five issues of Kangura were published in 1994. The following is a discussion of
excerpts from these 1994 issues that have been considered by the Chamber.

The Last Lie'™

213.  An article signed by Hassan Ngeze was published in Kangura No. 54 in January
1994, entitled As a Result of Their Politics of Lies, the Inkotanyi Regret Having Started
the War. In this article, a number of “lies” were set forth — the first that the Inkotanyi

were told that there were no soldiers to defend the country, which led them to believe
they could take Rwanda in three days if they attacked. According to Ngeze’s article, this
first lie “pushed the Inyenzi into committing suicide, into getting themselves exterminated
because of their belief that the population had been corrupted™.

214. The second “lie” was that the /nyenzi were “really needed in the country and that
if they came, there would be no problems, that we would have forgotten our loved ones
who were mercilessly killed, that there were no Hutus in Rwanda”. Ngeze explained in
the article that having realized it was impossible to capture Rwanda by force, the /nyenzi
started “a second war against democracy” in which Hutu “collaborators™ such as
Mugenzi and other named politicians were mobilized to defend “the accomplices™ and to
question the 1959 revolution. He mentioned the PL and the MDR, which he said,
“worked hand in hand with the /nyenzi to take power by all possible means™. After
noting that the promises of the Arusha Accords, which “stripped Habyarimana of all his
powers” fell through, Ngeze noted that Mugenzi and others “returned to their fellow
Hutus™.

215.  The third “lie” was that the /nyenzi would seize power immediately in a coup
detat. Ngeze noted that in fact they were imprisoned as soon as they arrived in Kigali
and that “the people in the majority had therefore been able to thwart their coup plans™.
In a section entitled The last lie, Ngeze wamed that these prisoners would be eliminated.

He wrote that if the /nyenzi “raise their heads again, it will no longer be necessary to go
and fight the enemy who remained in the bush but rather, people will start by eliminating
the enemy who remained in the country”™, starting with these prisoners. He stated that the
Inyenzi accomplices had a list of 1,600 opponents who would be killed during a transition
period. in order to instill fear and intimidate the population into following the Invenzi, a
plan which he said was referred to as the “Final Plan”. The article then stated:

Let’s hope the /nyenzi will have the courage to understand what is going to
happen and realize that if they make a small mistake, they will be exterminated,;
if they make the mistake of attacking again, there will be nonc of them left in
Rwanda, not even a single accomplice. All the Hutus are united...

'23 Exhibit P10,
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216. Asked in cross-examination whether this was not a threat of the coming genocide,
Ngeze replied that he was doing what he could to stop the war. He was trying {o put
information to the public and tell them, “If the war resume again, this is the conscquence
of the war.” It was for them to decide whether they wanted to kill people, in which casc
they should make war, or whether they wanted to save people, in which case they should
not resume the war. He said he was trying to avoid the bloodshed and save the lives of
innocent people. 1

217. The Chamber notes that much of the article, The Last Lie, constitutes a discussion
of the situation prevailing in Rwanda at the time, including the military aggression of the
RPF forces. In the context of the article, the words Inyenzi and Inkotanyi were used
interchangeably and apparently referred to the RPF. However, thc term “Invenzi
accomplices” was used in a more ambiguous manner. The threat that if the Inyenzi
atracked again. it would no longer be necessary “to go and fight the enemy who remained
.' in the bush” and instead people would “‘start eliminating the enemy who remained in the
country” stated an intent not only to eliminate those “who remained in the bush”, a
reference to the RPF forces, but also “the enemy who remained in the country”, who
were not specifically defined. Subsequently the term “accomplice”™ was used and it was
said of the Inyenzi that “there will be none of them left in Rwanda, not even a single
accomplice”. That this term was a reference to the Tutsi, rather than more specifically to
those aiding the RPF, can be inferred from the sentence immediately following, which
read, “All the Hutus are united”. In his testimony, Ngeze did not claim that this term was
a reference only to those associated with the RPF, who would be killed. Rather he said
S———— A : : ;
attacked.

218,  In this same issue of Kangura, Ngeze reminded his readers that Kangura had been
calling for Hutu unity, in a section of his editorial entitled The Role of Kangura in the
Salvation of Rwanda. He wrote:

Before Rwanda was attacked, Kangura revealed the plan. We started urging the

. Hutus to unite, not to listen to what the enemy was asking them to do, especially
as the enemy was the cause of the war amongst them. From that time, the truth
preached by KANGURA has played a remarkable role in the reconciliation of
Hutus and the return of those who had been misled. Today, Hutus from different
parties meet, discuss and share a drink. The irrefutable proof of this is the speech
Justin MUGENZI delivered during the MRND meeting the day before yesterday
in Nyamirambo. Who could have thought that MUGENZI will one day become
an Interahamwe? Kangura's role will be studied in the history of Rwanda and
that of the region we live in where a lot of Tutsis reside: Besides, Kangura has
revealed to the coming generafion who the Tutss 1s. a

219.  In 1994, Kangura lauded its role in having raised awareness among the Hutu of
the inherent nature of the Tutsi, captured simply in the phrase “who the Tuisi is”. The

T, 3 Apr. 2003, p. 32.
128 Exhibit P115/54/A, p. KO151342; T. 16 May 2002, p. 176.
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passage clearly conveys that the Tutsi was the enemy against whom the Hutu were being
urged to unite.

Who Will Survive the War of March?

220. This article was published in Kangura No. 55 in January 1994.'% Signed by
Kangura, it warned those who believed that because of the Arusha Accords the war was
over, noting that the war had two facades, a military one and a political one. The article
said that while the actual fighting had stopped, the political battle was “far from over”.
noting that the military front followed from the political front. The article was critical of
the United Nations, suggesting that while the role of UNAMIR soldiers was to ensure
security and the implementation of the peace agreement, in fact they were supporting the
RPF:

Presently, these soldiers behave as if they have been sent 10 help the RPF to take
power by force. The situation needs some ¢ larifications. 1f the fnkotanyi have
decided to massacre us, the killing should be mutually done. This boil must bhe
burst. The present situation warrants that we should be vigilant because they are
difficult. The presence of U.N. forces will not prevent the Inkotanyi 1o start the
war (...). These happenings are possible in Rwanda, too. When the lnkotanyi
must have surrounded the capital of Kigali, they will appeal 1o those of Mulindi
and their accomplices within the country, and the rest will follow. It will be
necessary for the majority people and its army to defend itself ... On that day,
blood will be spilled. On that day, much blood must have been spilled. Romeo
Da].lair?ﬁﬁand his UNAMIR, whatever they do, must take into account this
reality.””

221.  Asked who Kangura was referring to as the accomplices of the enemy, based on
his review of Kangura in its entirety, Prosecution Expert Witness Kabanda replied that
Kangura was identifying an external enemy, which was the RPF, but also an enemy
within the country, being mainly the Tutsi and Hutu who were sympathetic to their ideas.
This was the enemy of the rubanda nyamwinshi, the majority people, and an enemy of
the country. Kabanda said that while the enemy outside definitely was waging war and
had accomplices inside, not all the Tutsi were necessarily accomplices. He mentioned
Twagiramungu and Uwingilimana, older women and younger people, and Tutsi who
were not waging war as persons who were not accomplices. o

222, Ngeze commented on this passage, noting that from January 1994, they had
evidence that the RPF had managed to infiltrate more than 3,000 soldiers inside Kigali,
further to those based in the CND, referring to the 600 soldiers provided for in the Arusha
Accords. He said the other soldicrs were hiding and waiting for the signal for war, and
he read the next paragraph of the article:

Evidence that war is imminent in Kigali is that the Inkotanyi are already carrying
out provocative acts. They have started carrying out sporadic attacks in

125 Exhibit P117B, pp. 27163-64.
1%{: 1bid., See also T. 15 May 2002, pp. 42-43.
27T, 15 May 2002, pp. 43-44.
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neighbouring secteurs which are close to CND, where they are encamped.
During the last two attacks carried out by the Jnkotanyi in the Remera area, more
than two people were killed and there were other people who were wounded. The
Inkotanyi are killing innocent people and, after which, they return to their new
base which bas been given to them by the Arusha Peace Accords. What is
worrving is that thesc provocations and killings arc being perpetrated n front of
the United Nations peacekeeping forces which are with the UNAMIR
contingent.'*

223.  The Chamber notes that much of this article constitutes a political discussion of
the situation prevailing in Rwanda at the time, including the potential for mulitary
aggression by RPF forces with a focus on the role of the United Nations and UNAMIR
forces. In the military context of a stated fear of attack. the sentence, “If the Inkotanyi
have decided to massacre us, the killing should be mutually done”, is a clear reference to
the Inkotanyi as the forces of the RPF. The RPF was named in an almost immediately
preceding sentence. Accordingly, this sentence can be understood in the context of
miljtary defence or civil defence. The subsequent reference to “accomplices”, however, is
not so clear. The sense of the text is that the Inkotanyi would undertake military
aggression and appeal to accomplices within the country, which would lead to bloodshed
as the majority people and its army would act to defend themselves. The “majority
people” as the term was used and understood in Kangura, referred to the Hutu
population, suggesting that the reference to the “accomplices within the country” was a
reference to the Tutsi population,

224.  While this text can well be taken as threatening, the last sentence cited in the first
passage above, which urged the United Nations to take this reality into account, can also
suggest that the intent of the article was to convey concemn over UNAMIR’s support for
the R PF and to indicate that this s upport c ould lead to much bloodshed.'*” A midst its
expression of concern over unauthorized military presence of the RPF inside Rwanda and
the p erceived political bias o f UNAMIR, Kangura conveyed to its rcaders through its
vague reference to “accomplices” against whom the “majority people” must defend itself,
that all Tutsi were RPF accomplices and that their bloodshed would be a reaction
provoked by the RPF in the event of an attack.

How Wil the UN Troops Perish?

225. This question was the title of a section appearing in an editorial signed by Ngeze
and published in Kangura No. 56 in February 1994. The editorial predicted the failure of
the Arusha Accords for not addressing the problem in Rwanda, which the editorial
defincd to be ethnic: “a problem between Hutus and Tutsis™.”" The section of the

editorial read as follows:

"5 1 Apr. 2003, pp. 45-48.

2" The Chamber notes that this sentence, translated in the course of Kabanda’s testimony, was omitted
from the translation of this excerpt in Chrétien’s report.

"% Exhibit P115/56-A, K0151337.
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As happened in Somalia where about two hundred UN soldiers were killed
because of their partisan stance, in Rwanda, the government will soon be
formed and those who will be left out will fight against it, and so will those
participating in the government but without recognizing it. The country will be
teeming with opponents. The United Nations troops will continue supporting the
Arusha Accords because they justify their presence here. Those who reject the
Accords will take it out on those soldiers and will massacre them; they will throw
grenades at them and they will die each day. A time will come when those
soldiers would grow weary and leave, And it is afler their departure that blood
will really flow. All the Tutsis and the cowardly [Tutus will be exterminated. The
Inyenzi would once more enlist MUSEVENTI's support in attacking the Hutus,
who will be tortured to death, The tragedy would be as a result of the ill-
conceived accords. ™!

226. This text contains a clear and explicit reference to the Tutsi and their Hutu
supporters, and foretells their extermination. The editorial’s conclusion stated that these
were predictions of Kangura about what would happen, that people would be killed in the
next few days. The Chamber notes the inflammatory language used. Rather than simply
stating that UN soldiers would be killed, the article stated that they would be “massacred”
and then elaborated further that they would be targeted by grenades and die every day.
The passage warned readers that the blood would “reaily flow”. While the content is in
the form of a political discussion, the descriptive and dispassionate tenor of journalism is
notably absent from the text, which consequently has a threatening tone rather than an
analytical one.

One Would Say That Tutsis Do Not Bleed, That Their Blood Does Not Flow.

227. This artticle, signed by Kangura and published in K angura No. 56 in February
1994, recounted a press conference attended by Ngeze at which Tito Rutaremara, an RPF
representative, spoke. Kangura reported:

What Kanyarengwe did to them must be true what was said of the Tutsis, that
they are like children, that they are childish. During the press conference that the
Inkotanyi recently gave at Hotel Diplomate, they stated things, which were
surprising to the people in attendance. Tito Rutaremara said, 'T took arms to fight
against the dictatorship. T will once again take up those arms to fight against the
dictatorship, the same dictatorship.' And there was applause, there was sustained
applause. The Tutsis who acclaimed Rutaremara, do they remember that they
themselves can have their bloodshed? The war that was threatened by
Rutaremara, it is obvious that he will be the first victim instead of those related to
him. That question should be put to him."**

228. In cross-cxamination, Ngeze was asked about this article and why he did not
distinguish between the Tutsi and the RPF. He replied that when one went to a CDR
press conference the majority present were Hutu, and when one went to a RPF press

! bid.. K0151336.
2T, 3 Apr. 2003, pp. 33-34.
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conference the majority present were T utsi. At the press conference he said the Tutsi
applauded.'**

229. In the excerpt cited above, Tito Rutaremara was quoted as saying that he had
taken up arms to fight dictatorship. With regard to those who applauded this statement,
the article questioned whether they realized that in taking up arms they were risking their
own lives. In the context of armed uprising, such a question — clearly intended to deter
support for an armed uprising — is a reasonable one. Military activities by the opposition
would provoke a military response that could fall within the scope of national or civil
defence. The reference to the Tutsi made was not a reference to the Tutsi in general, but
rather to “the Tutsis who acclaimed Rutaremara”, or as Ngeze stated in his testimony, the
Tutsi who applauded at the meeting indicating their support for armed insurrection.

Discussion of Evidence

230.  Kangura issues published in 1994 are not notably distinet from issues of Kangura
published prior to 1994. In the articles reviewed, there is more focus on the military
threat of the Inkotanyi and repeated wamnings that an attack by the RPF would provoke
the killing not only of Jnkotanyi but of those inside the country, loosely called
“accomplices” but clearly intended to refer to the Tutsi population. Kangura described
these future victims as “innocent” and several times defined or referred to the
accomplices as those other than the Hutu. Kangura also foretold the killing of UNAMIR
personnel, suggesting that UNAMIR was supporting the RPF, that UNAMIR was a silent
witness to RPF killings, and that UNAMIR forces would leave the country if some of
them were killed.

231. The clear message conveyed by the articles published in Kangura in the first three
months of 1994 was that an RPF attack would provoke the slaughter of innocent Tutsi
within the country and that the RPF would be responsible for having triggered this
killing. Ngeze maintained that this message was a prediction or a warning, but the
Chamber considers that it was a threat, particularly in light of the strong, violent languagc
used in conveying the message. The message of Kanguwra issues in 1994 threatened the
massacre of Tutsi within the country as a consquence of Inkotanyi aggression, equating
Inkotanyi accomplices with the Tutsi population inside the country.

Witness Evidence on Kangura

232. A number of Prosecution witnesses testified to their general impression of
Kangura, how the newspaper was seen by others and what they themselves thought of it.
The Chamber considers their evidence critical to an assessment of the impact of Kangira
on its readership, and the population at large.

233.  Having read Kangura in its entirety, Prosecution Expert Witness Marcel Kabanda
was asked to identify particular themes espoused by the newspaper. He enumerated four:
anti-Tutsi ethnic hatred; the need for self-defense by the majority, which was threatened

* Ihid., pp. 36-18.
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by the minority; the struggle against the Hutu who did not tow the line; and the
mobilization of the Hutu population to fight this danger. Kabanda testified that m
Kangura the enemy was well defined as those threatening the majority population, the
Tutsi-fnyenzi. While the newspaper differentiated Tutsi in and outside the country, it
underscored the fact that the two groups were in solidarity and working together to
exterminate the Hutu and regain power, enslaving Hutu who survived. '** In describing an
ever prcsem oh%csqum in }\ cmgum with t'ue d angc[ represented by the Tuls1 K abanda

Looether wuh an artlcle enulled The Kmfgura Sy ndmme In the cartoon a pdtient on a
couch looking like Hassan Ngeze says, "Doctor, I'm sick". The doctor asks, "What's your
problem?" and the patient answers, "Tutsis, Tutsis, Tutsis". The accompanying article
described Kangura as having a role in promoting ideology saying, “In this manner,

135
Kangura therefore considers itself as a journal of struggle, as a newspaper of combat.

. 234, Wiiness AHJ, a Hutu taxi driver from Gisenyi and long-time associate of Ngeze,
testified that he used to work for Ngeze selling Kangura newspapers. He said he used to
read Kangura and when asked whether he remembered the issues he had read, he recalled
one issue in which Ngeze spoke about the ethnic groups of the Rwandan population. He
had added a fourth group to the Hutu, the Tutsi and the Twa, which was composed of
persons born to Hutu fathers and Tutsi mothers. Ngeze referred to this ethnic group as the
Hutsi. He said such people should not be counted among Hutu families, as they belonged
to Tutsi families. Witness AHT said he himself could be referred to in this way, and there
were mdny other exampleq In 1994, he sald paopfe be[ongmg to this fourth ethmc group

CDR members of the Impazamoambs whllc her husband s life was spared Her husband
Muzamiru was taken to a bar ior a drink and told, “Do not worry, we are going to find
another wife, a Hutu for you.” Amongst the killers he named was Ngcze s bodyguard,

and Witness AHI said it was Ngeze who was buying drinks for Muzamiru. - 1

235.  Witness GO, a Hutu civil servant who worked for the Ministry of [ nformation,
testified that from September to November 1993, he was responsible for monitoring all
. private press, including Kangura, which he described as “the most extremist paper”. On
cross-examination, when it was suggested to him that Kangura was humorous, Witness
GO replied, “Nothing of what I saw in Kangura made me laugh. However, it did frighten
e.” When it was put to him that little more than 30% of the adult population was
literate, Witness GO replied that in societies where p eople do not know how to read,
there is oral tradition. Information is transmitted by word of mouth from those who know
how to read to those who do not. Because Kangura was extremist in nature, everyone
spoke of it. in buses and everywhcre. He said, “thus, the news would spread like fire; it
Was Sensational mews.

4T, 14 May 2002, pp. 14-16.

T, 16 May 2002, pp. ] 5-16, 123-124; Exhibit P122.
T, 4 Sept. 2001, pp. 76-80.

ST 6 June 2001, pp. 105-106, 116-117, 120, 124
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236. Witness ABE described Kangura as “the most strident of all the newspapers”.'*
When it was put to him that the literacy rate of adults in Rwanda in the early 1990s was
less than 30%, he answered that literate people would explain fo others who were not
literate what they had read in Kangura. He said not only was this possible but in fact it is
how it heq:apened,”{J The witness testified that he started reading Kangura when it was
established in 1990. He described the policy of the newspaper as uniting the Hutu to fight
against the Tutsi and all the others, the Hutu who did not speak the same language as they
did."*" On cross-examination, Witness ABE acknowledged that it was possible even in
Kangura to find divergent opinions but he said the person said to have written the article
would be following a particular political line. When asked about violent anti-Hutu covers
of Kangura, the witness said if therc were such articles, given what he knew of Kangura
policy, they were meant to shake up the Hutu and encourage them to follow the extremist
line of Kangura, to fight the Tutsi and moderate Hutu. While acknowledging that there
were some anti-Hutu articles, he noted that Twagiramungu was a Hutu and that Agathe
Uwilingimana and Gatabazi, who were Hutu, were killed. He said they were all Hutu but
they did not follow the same political policy as MRND and its newspaper K}:mgum.m'

237.  Frangois-Xavier Nsanzuwera, the former Prosecutor of Kigali, testified that from
its inception Kangura was a newspaper seeking to spread a racial, ethnic-based message,
targeting individuals. The newspaper said itself that it was seeking to make the Hutu
aware of the dangers they might have to face. By /nkotanyi and their accomplices, they
meant Tutsi and Hutu opponents. Nsanzuwera called Kangura "the bell of death”,
because if one were targeted in Kangura, if a minister, he could be sure to lose his
position during the next cabinet reshuffle and if a simple citizen he could be sure that he
would be arrested. If an official. one could lose his function or employment. In 1990 and
1991, when there were massive arrests, all those who were mentioned in Kangura were
arrested and thrown into prison. He said Anatole Nsengiyumva, the man responsible for
army intelligence services, was the first one to pick up Kangura from the printer.'*”

238.  Wilness ABE said that there were issues of Kangura in which people were
criticized and would then lose their jobs or their lives.'* When asked in cross-
examination to elaborate on this statement, Witness ABE recalled an article in 1990 on
the préfet of Gisenyi, Francois Nshunjuyinka, who was accused in the article of being an
Inkoianyi accomplice because he had suspended a s ous-préfet who had supervised the
killing of Tutsi. Nshunjukinka lost his employment about a month after the article was
published and left Gisenyi immediately. His children were killed during the course of the
genocide. If Nshunjukinka had been found, he would have been killed too. When asked
how he knew there was a connection between the article and loss of employment,
Witness ABE replied that he saw this happen several times. Other cases he mentioned
included the case of Kajeguhakwa, who was considered an /nkoranyi and who would
have been killed had he not fled. He also mentioned politicians who were killed including

5728 Feb. 2001, p. 32.

%97, 27 Feb. 2001, pp. 48-50.
" Exhibit P6.

"“''T.27 Feb. 2001, pp. 31-39.
%2723 Apr. 2001, pp. 126-127.
'3 Exhibit P6.
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Gapyisi and Gatabazi and said there were several others whose names had been
mentioned in Kangura. These names were not all published in Kangura at the same time.
The editor would focus on someone for a period of time, saying that the person was
against Habyarimana or against the Hutu, that he was against their political line, and then.
after a while, that person would be killed. As far as the witness knew, no investigations
would be conducted, as would normally be the case. He mentioned Felicia Ngago, who
was said by Kangura to have been among those who killed Gatabazi and was killed
subsequently. He mentioned Agathe Uwilingimana, who was killed, and Twagiramungu,
who would have been killed if he had been found. Witness ABE acknowledged that
Kangura did not call for these people to be killed. He explained that being referred to as
an accomplice was enough to be put in danger and eventually lead to being killed later
on. Witness ABE added that Ngeze himself would say that if he ever wrote about
someone that person would not live. Ngeze terrorized people, going everywhere with his
camera and blackmailing people.'*

239.  Witness ABE maintained that Ngeze was the originator of thc propaganda
campaign. He clarified that he was not saying that the plan for genocide came from
Ngeze but rather that Ngeze was assigned an important role within the plan to propagate
the ideology. Although Witness ABE had said and reaffirmed his statement that Ngeze
was uneducated, he said this role suited him well, to carry out unscrupulous propaganda
to contaminate the minds of P_eop]e, which was the kind of propaganda one did not need
to be educated to undertake.'"

240.  Witness AHA distinguished Kangura from other publications at the time. Noting
that it was a private newspaper, he said its style was quite different from that of state
newspapers, which he described as boring. In contrast, he talked about *“a certain freedom
of expression” in Kangura and “a certain extravagance due probably to the lack of
knowledge of our profession”. He described the paper as sensational, meaning
exaggerated in expression and in facts, triggering some sort of reaction, not leaving the
public indifferent.'*® Witness AHA noted that Ngeze was characterized at some point as
a prophet or a visionary. He recalled Ngeze saying in an RTLM interview that he was
not a visionary, that he was able to get top secret information, and based on that
information he could predict what could happen. For this reason it was not surprising
that he could make predictions on changes in government ministers and cabinet
appointmcnts.m With regard to the term “accomplices”, Witness AHA testified that the
word was used for those who collaborated with the enemy and wanted to see a change in
regime. He noted that some named accomplices now openly admit that they were
supporting the rebellion.'” When asked about verification of information and the
editorial process used by Ngeze for Kangura, Witness AHA replied: “The truth and the
quest for the truth was not his concemn. His concern was this struggle and it had to be -
that struggle had to be conducted by all means.. ke

447,28 Feb. 2001, pp. 10-18, 25, 32.
'*>T, 27 Feb. 2001, pp. 48-51.

4T, 2 Nov. 2000, pp. 102-104,

7 Ibid., pp. 50-51.

¥ 1hid., p. 107,

YT, 6 Nov. 2000, p. 53.
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241. In his testimony, Ngeze outlined his career in journalism, beginning with the
establishment of a press agency in Gisenyi. He described how he built a network of
contacts by paying people to bring him news from wherever they were. For example, he
would approach a minister’s secretaries and offer to double their salary on the condition
that they gave him a copy of whatever they typed for the minister. He would do the same
thing with the person making photocopies, suggesting in his testimony that he had got
information in this way from the Office of the ICTR Prosecutor.””” With these
information links, Ngeze knew what was happening. He was in contact with many
ambassadors, saying he spoke with the French and US ambassadors on a daily basis
because they knew that he had information, although he did not reveal his sources to
them or to one another.'”’ Ngezc generally maintained that what he published was
accurate, and that he foretold rather than caused events such as changes in political office,
attacks and assassinations, illustrating what happened through the following hypothctical:

Let me emphasize myself, Jet me say, even now I came to know that this water,
here this water contained poison and I tell the Court, listen, don't drink this water,
it contains poison. I have evidence, I have proof that the water inside the
courtroom contains poison, don't drink, Then everybody here ignore what [ am
telling the court, what 1 am telling peoplc here, then at a later stage you decide to
drink the water, then you die."”

Discussion of Evidence

242. The evidence of witnesses cslablishes that Kangura conveyed its message
effectively. Kangura was seen as an anti~Tutsi publication with much power to affect the
lives of the individuals mentioned in it. The evidence does not cstablish a specific link
between the publication and subsequent events, and yet such a link was clearly perceived
by many witnesses such as Witness AHI, Witness ABE and Nsanzuwera, suggesting that
Kangura greatly contributed to the climate leading to these events, if not causing them
directly, Witness ABE, for cxample, acknowledged that Prime Minister Agathe
Uwilingiyimana was killed by the Presidential Guard on the order of Habyarimana’s
widow. But he clearly perceived the way in which Uwilingivimana had been repeatedly
portrayed in Kangura as having made Uwilingiyimana a target, such that the image of her
projected by Kangura led to these subsequent events and resulted in her death.

243. In contrast, Prosecution Witness AHA repeated what Ngeze had told him and
what Ngeze himself testified: that he predicted rather than caused these e vents. Ngeze
described in detail his method of buying information, and his creation of a powerful
network with a broad range of sources. Ngeze had access to much information, yet
Witness AHA also testified that the truth and the quest for the truth were not of concem
to him. This statcment accords with the Tribunal’s perception of Ngeze, as evidenced
even by his own conduct during the proceedings. Ngeze would have the Chamber
believe that Kangura told people not to drink water because they would die from the
poison in it, that he was warning them rather than himself poisoning them. The ethnic

"*0 Ibid.
1T, 26 Mar. 2003, pp. 75-81.
2T 31 Mar. 2003, pp. 22-23.

Judgement and Sentence 79 g Z’f 1 December 2003




34€57

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
Case No. ICTR-99-52-T

hatred that permeates Kangura had the effect of poison, as evidenced by the testimony of
the witnesses. At times Kangura called explicitly on its readers to take action. More
generally, its message of prejudice and fear paved the way for massacres o f the Tutsi
population.

Factual Findings

244,  The Chamber found the testimonies of Witmesses GO, ABE, MK, AHA and
Philippe Dahinden credible in paragraphs 608, 332, 886, 132 and 546 respectively.

245, The Chamber finds that The Appeal to the Conscience of the Hutu and The Ten
Commandments of the Hutu included within it, published in Kangura No. 6 in December
1990, conveyed contempt and hatred for the Tutsi ethnic group, and for Tutsi women in
particular as enemy agents. The Appeal to the Conscience of the Hutu portrayed the Tutsi
as a ruthless enemy, determined to conquer the Hutu, and called on the Hutu to take all
necessary measures to stop the enemy. Kangura published the 19 Commandments to alert
readers to the evil nature of the Tutsi and their intention to take power and subjugate the
Hutu. The Ten Commandments of the Hutu and the 19 Commandments of the Tutsi were
complementary efforts to the same end: the promotion of fear and hatred among the Hutu
population of the Tutsi minority and the mobilization of the Hutu population against
them. This appeal to the Hutu was visibly sustained in every issue of Kangura from
February 1991 to March 1994 by the title “The V oice that Awakens and Defends the
Majority People™.

246. Other editorials and articles published in Kangura echoed the contempt and
hatred for Tutsi found in The Ten Commandments. These writings portrayed the Tutsi as
inherently wicked and ambitious in language clearly intended to fan the flames of
resentment and anger, directed against the Tutsi population. The cover of Kangura No.
26 answered the question “What weapons shall we use to conquer the /fmyenzi once and
for all?” with the depiction of a machete. The message conveyed by this cover was a
message of violence, that thec machete should be used to conquer the fnyenzi once and for
all. By Inyenzi, Kangura meant, and was understood to mean, all Rwandans of Tutsi
ethnicity, who in this issue of Kangura were stereotyped as having the inhcrent
characteristics of liars, thieves and killers.

2.3  The 1994 Kangura Competition

247. In Kangura No. 58, published in March 1994, a competition was launched,
consisting of cleven questions, the answers to which were all to be found in past issues of
Kangura. The competition was published again in Kangura No. 59, also in March 1994.
Various points were allocated to correct answers, and ten prizes were announced for the
winners in K angura No. 58, including c ash, air tickets, electronics, ¢ lothing and {ood.
The first prize was 25,000 Frw. Kangura No. 59 mentions additional prizes, which can
be seen at RTLM, including several series of prizes from corporate sponsors, one of
whom offers to give any winner who is a member of the CDR a case of beer. To entcr
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the competition, readers were told to detach and submit the original page of Kangura (no
photocopies accepted), together with responses to the questions, to RTLM.

248. The introduction to the competition states:

Starting with issue 58 of Kangura, the management of this newspaper, assisted
by the benefactors who love this newspaper, is organizing a competition for the
purpose of sensitizing the public, who loves the newspaper, to its ideas.'™

249.  Virtually all of the eleven questions ask the competition participants to identify
which issue of Kangura contained a particular text. All of the questions relate to
Kangura in some manner, if not asking for identification of particular issues of the
publication then asking for i nformation about K angura journalists ot people named in
Kangura. Questions include “In which issuc of Kangura will you find the sentence “We
have no more Tutsi because of Kanyarengwe?” and “When did Kangura become the
voice to wake up the majority people and defend their interests?™">* Prosecution Expert
Witness Marcel Kabanda testified that in answering the questions he had identified
thirteen issues of Kangura, but that in order to answer the questions, he had to read three
times as many issues. > He stated that back issues of Kangura were available, citing a
reference in the international edition Kangura No. 9 to past issues Kangura No. 33 and
Kangu]rq’if No. 8, encouraging readers who misscd these issues to contact a magazine
seller. ™"

250. Following the compelition questions in both Kangura No. 58 and Kangura No. 59
was a survey, which Kabanda characterized as part of the competition,””” asking Kangura
readers to evaluate various RTLM broadcasters including Kantano Habimana, Gaspard
Gahigi, Noél Hitimana, and Valerie Bemeriki. The introduction to this survey reads:

Since the RTLM began broadcasting in Rwanda, 28 July 1993, tell us what you
think of its activities. Tell us what you would want to change. Tell us what you
consider to be its strong points and its weak points.'”®

251. Kabanda testified that the Kangura competition was publicized on RTLM in
March 1994, encouraging listeners to participate in the competition and calling on
listeners to hurry and buy issues of Kangura so that they could send in their responses.
The Prosecution introduced the following transcript of an RTLM broadcast of 14 March
1994

Now, ['d like to speak to you about the Kengura newspaper competition. ...l
therefore wish to inform you that you musin't take your pens because the

'3 P115, Kangura No. 58. p. 7, KA022076, also in P119, Translation from French.

5% Tbid.. p. 8, KA022077, Question 7(c) and Question 8 (a). Original Kinyarwanda: Kanyarengwe
atumazeho abatutsi “Ibonoko mu yiho Kangura™?; Kangura yabaye ijwi rigamije gukangure no kurengere
rubanda nyamwinshi ryari?

7. 14 May 2002, pp. 155-160.

BT 15 May 2002, pp. 26-27.

"TT. 14 May 2002, p. 160.

% Exhibit P115, Kangura No. 58, p. 9, KA022078, also in P119. Translation from French.
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questions which I will share with you are in Kangura.... You will see them
tomorrow in Kangura issuc No. 58, which will be put out on sale. These are the
prizes that Kangura has been able to find for you with the assistance of those who
support it. So these are the prizes...'”

252. Kabanda testified that this broadcast, which he attributed to Gasper Gahigi, was
not the only reference on RTLM to the competition and mentioned another one on the
same day made by a spcaker who was not identified. In an RTLM broadcast of 2 April
1994, following the publication of Kangura No. 59, Valeric Bemeriki also mentioned the
competition, saying:

The Kangura competition is in its second phase. We do have many prizes.
Industrialists have given us many. Buy Kangura No. 59 and send us a paper
which is inside and on which you have to answer the questions. You have also to
tell us what you think about RTLM journalists. Give them grades according to
how you listen to them., Students who are on holidays should also participate.
So as to accept your participation you have to send three pages attached together
and they have to be from Kangura Nos. 58, 59 and 60"

253.  On cross-examination, Ngeze was asked why he chose to run a competition
asking his readers to go back to all the old issues of Kangura for the answers. He replied
that it was common for media to run competitions and stated that Kangura had run many
competitions from its beginning, citing Kangura No. 2, June 1990, page 17. The
Chamber requested a list of such competitions from Ngeze,'®' which was not provided.
The Chamber also asked Kabanda whether there had been previous competitions in
Kangura. He answered affirmatively, recalling one that had appeared in 1992 but was
unable to provide a reference. He said it was not of the same nature but rather asked very
specific questions rather than questions relating to what has been read in Kangura. "2 On
page 17 of Kangura No. 2, published in June 1990, there is a survey asking readers to
comment on the performance of various public officials in Gisenyl. [ is not a
competition, and it does not refer to other information published elsewhere in Kangura.

254, When asked about this competition, Nahimana said it was never brought to the
Comité d'[nitiative, or Steering Committee, of RTLM. These kinds of compctitions were
very common and existed around the world. He stated that there was no link between
RTLM and Kangura.'" In cross-examination, it was suggested to Kabanda that the
competition was a joint marketing operation, undertaken for commercial purposes. The
witness agreed that there was a commercial benefit of the competition to both Kangura
and RTLM but stated that he could not conclude that the only motivation was
commercial, citing the significant pedagogical aspect of the competition.'**

"7 T. 14 May 2002, pp. 165-169.
'Y Exhibit P103/190, K0147064.
"' T.3 Apr. 2003, p. 18.

2T, 14 May 2002, p. 171.

'3 T. 24 Sept. 2002, pp. 101-102.
T July 2002, p. 190.
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Discussion of Evidence

755, The Chamber has reviewed the text of the Karmgwra competition, carefully
considering the introduction, the questions, the survey on RTLM broadcasters and other
references to RTLM, as well as the evidence relating to broadcasts on RTLM promoting
the competition. RTLM publicity for the competition, the fact that the competition entry
was to be turned in to RTLM, and that the competition prizes were located at RTLM, as
well as the survey on RTLM journalists requesting feedback for improvement, all
indicate that the competition was a joint enterprise of Kangura and RTLM. The Chamber
notes that such joint enterprises among the media are quite common, and that newspapers
and radios around the world often undertake such initiatives for commercial or
programmatic purposes. Nevertheless, the Chamber considers the competition relevant
evidence, probative of coordinated activity between Kangura and RTLM. The Chamber

also notes that there is a prize in the competition for which only CDR members are

‘ eligible.

256. The purpose of the competition is stated in the introductory text of the
competition itself as being an effort intended to sensitize the public to the ideas of
Kangura. Expert Witness Marcel Kabanda testified that in coming up with the answers
to the questions, he identified thirteen issues and to do so had to consult three times as
many issues. Itis clear to the Chamber that to answer questions referring to thirteen
different issucs, one might well have to consult a Jarge number of the issues of Kangura,
which seems to have been the intent. Many if not most of the questions in the competition

aroned ta
-le}!\_-u o

: _ _ g -
familiarize readers with past issues and the ideas of Kangura.

Factual Findings

257. The Chamber finds that the competition published twice in March 1994, in
Kangura issues No. 58 and No. 59, was a joint undertaking of Kangura and RTLM,
intended to acquaint the readers of Kangura and the listeners of RTLM with the content
. and idcas of Kangura as set forth in its past issues. The Chamber finds that the
competition was designed to direct participants to any and to all of these issues of the
publication and that in this manner in March 1994 Kangura effectively and purposely

brought these issues back into circulation.

3. CDR

3.1  Creation and Leadership of the CDR

258. The Coalition for the Defence of the Republic (CDR), or [mpuzamugambi

Ziharanira Repubulika in Kinyarwanda, was created by statute in February 1992 and
registered in March 1992 as a political party.'®" The preamble to the CDR Statute speaks

"™ The CDR statute is dated 18 February 1992 (Exhibit 2D9), and the minutes of the consttuent assembly
indicate that the meeting at which the statute was adopted took place on 22 February 1992 (Exhibit 2D12).
96T, 21 May 2002, p. 55.
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of “the need to preserve the gains of the 1959 Social Revolution” and the concern "o
reinforce the unity of the popular masses,” concluding “The undersigned have convened
to create a political party so that their voices are better heard and their ideas defended
within the different organs of State, with full respect for the Constitution and the laws in
force™.'”” The Statute describes the red. black and yellow CDR flag - the colour red
representing the blood spilled for the 1959 revolution and for the defence of democracy
and the Republic, the colour black signifying the Republic, confirmed by referendum in
1961 as an irrevocable expression of the will of the people, and the colour yellow
signifying the sun, meaning the victory that had risen over feudalism and monarchism,
with the circle representing the unity of the popular masses. The Statute defined the
motto of the party to be “Unity and Solidarity” and declared that party membership was
free and voluntary, and open to all persons of Rwandan nationality over the age of
majority. The structure of the party was divided geographically, with Communal and
Regional Assemblies, and a General Assembly that included all members of the Regional
Assemblies and an Executive Committee, the President of which was the President of the
party. Among the fifty-one signatories to the CDR Statute are Théoneste Nahimana,
Slanisl:isgSimbizi, Jean-Bosco Barayagwiza, Martin Bucyana, Nogl Hitimana and Hassan
Ngeze.

259. The Constituent Assembly of CDR met on 22 February 1992 at the Urugwiro
Hotel in Kigali. The minutes of the meeting indicate that the Statute was adopted at the
meeting, A provisional Executive Committee of ten were elected, including as members
Martin Bucyana, Théoneste Nahimana, Antoine Rutegesha Misago, Jean Baptiste
Mugimba, and Stanislas Simbizi. Martin Bucyana was elected President, Théoneste
Nahimana as First Vice-President, Antoine Rutegesha Misago as Sccond Vice-President
and Jean Baptistc Mugimba as Secretary-General.'® In addition to the minutes, a video
recording of the CDR Constituent Assembly is in evidence, together with notes
summarizing the video prepared by Counsel for Nahimana.'" According to these notes,
after an introduction by Stanislas Simbizi, Barayagwiza explained why the founders had
created the CDR and enumerated the objectives of the party. He said that for seventeen
ycars, the MRND had preached unity between the Hutu and Tutsi, but that concordance
between these two ethnic groups had not successfully taken root in Rwanda. Unity
between the Hutu and Tutsi was impossible. Rather, a social contract was needed
between the Hutu and the Tutsi so that they could live in accord and agree on the
mechanisms of government. According to Barayagwiza, the CDR did not engage in
ethnic discrimination and would never say that someone should destroy a Tutsi’s home or
cut him with a machete, and it would combat all those who wanted to create trouble in the
country, whether they be Hutu, Tutsi or Twa, Barayagwiza said that the Tutsi had their

**7 The Chamber notes that in the reprint of the CDR Statute in the Kangura special issue of 1992, there is
an additional paragraph in the preamble rcading as follows: “Recognizing the right of each person to claim
himself as of one of the three ethnicities that comprise Rwandan socicty without being scetarian or racist.”
Translation from French. As Exhibit 2D9 is the text of the Statute in evidence before the Chamber, and as it
is a copy of a signed, notarized and witnessed document, the Chamber has not taken this additional text into
its consideration of the CDR Statute.

'* Exhibit 2D9.

" Exhibit 2D 12,

7% Exhibit |D66B,
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problems and created parties to address those problems; the Hutu also had to have their
own parties to address the problems of the Hutu, which was why the people present at the
constituent assembly had decided to create the CDR. After the Statute was signed before
a notary, Barayagwiza responded to questions concerning the ideology of CDR. He then
introduced the heads of the delegations from each of the prefectures in Rwanda, including
Martin Bucyana and Stanislas Simbizi among them, and announced that they would
constitute the national bureau of the CDR, presumably a reference to the Executive
Committee as they were named in the minutes of the meeting. Jcan-Baptiste Mugimba
then proclaimed Martin Bucyana as the President of the national bureau of the CDR.
Neither Baraya%wiza nor Ngeze was named as a prefecture leader or member of the
national bureau.'”’

260. Prosecution Expert Witness Alison Des Forges testified that during the period
1992 to 1993, there was considerable tension between Bucyana and Barayagwiza.
Barayagwiza did not wish to assume public leadership of the party but wanted to be the
decision-maker. This led to a crisis in July 1992 when Bucyana suspended his
participation in the party, which was an embarrassment that the Executive Commuttee of
the party had to try and smooth over. A year later, in August 1993, Barayagwiza went to
Europe on a mission to represent the CDR without consulting the President or Secretary-
General, an action criticized by the Executive Committee. From internal documents of
the CDR, Des Forges learned about these incidents. She cited one letter indicating that
Bucyana did not feel in control of the party and considered the challenge to be coming
from a northerner, he being a southerner.'”” She suggested that the reference to a
northerner was a reference to Barayagwiza, whom Bucyana did not fecl he could
name.'” Des Forges testified that speeches written by Bucyana were subsequently
corrected by Barayagwiza, based on the analysis of a handwriting expert, who examined
a typewritten s peech prepared for delivery by Bucyana on the occasion of the official
recognition of the party in 1992. The speech contained numerous handwritten changes
identified by the expert as having been written by Barayagwiza, and subsequently
incorporated into the final text of the speech.'™

261. Many witnesses testified that although Barayagwiza was not named as an office-
holder in the CDR at the Constituent Assembly, he was the real leader of the party.
Witness X described Baravagwiza as the most powerful member of the CDR, saying
Martin Bucyana, the CDR President, was actually a straw figure, chosen to show there
were powerful people from the south in CDR, as the majority of CDR members were
from the north.'” In an article written in October 1995 on the assassination of
Habyarimana, Colonel Bagosora referred to Barayagwiza as leader of the CDR'™ and in
his testimony Nahimana referred to Barayagwiza as being among the leaders of the CDR.
together with Bucyana in front at the podium at a CDR rally.” Omar Serushago testitied

! Exhibit 1D66B.

72 Exhibit P138; T. 21 May 2002, pp. 83-89,

Y47 21 May 2002, pp. 83-89, 94-99.

" Ibid., pp. 101, 107-108; Exhibit P141; T. 12 July 2002, p. 172.
"5 T. 18 Feb. 2002, pp. 63-64.

7% Bxhibit P142, p. 26; T. 21 May 2002, pp. 134-135.

"'T, 19 Sept. 2002, pp. 106-110.
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that it was Barayagwiza who founded the extremist ideology of CDR.'™ He said there
was no one higher up than the Chairman and that person was Barayagwiza.'”” Des Forges
festified that Barayagwiza was (he most important person involved in the organization of
the CDR." She stated that in a telephone interview, David Rawson, the US Ambassador
to Rwanda in 1994, told her that when he had dealings with CDR, he would deal with
Barayagwiza.m Prosecution Witness Frangois-Xavier Nsanzuwera, the Kigali Prosccutor
at the time, testified that Barayagwiza was one o f the leaders of CDR and that it was
Baravagwiza, in 1993 and 1994, who used to call him in that capacity when the
Impuzamugambi militia were arrested for criminal acts, especially killings, to intervene
on their behalf and ask him to rclease them, warning the Prosecutor to remember his
career.'™ In a letter dated 30 December 1993 to General Dallaire, signed by Bucyana and
seeking special protection from UNAMIR for CDR Executive Committee members,
Baravagwiza and Ngeze were included at the end of the list. '®3 Ngeze testified that he had
asked Bucyana to include his name in this letter because the UN would only protect

. political p arty officials. U NAMIR subsequently requested d ocumentation o { the party
leadership and as the documents did not include Ngecze’s name, he was not granted
protection. He said for the same reason Barayagwiza was denied this protection because
he had not yet been elected to office in the CDR. o

262. Several witnesses testificd that Barayagwiza served in the CDR as second to
President Martin Bucyana. Prosecution Witness LAG, a Hutu member of the PL party
from Cyangugu, testified that CDR was among the political parties active in Cyangugu,
and that he learned from the leader of his prefecture thathﬂiuc:yana was President of CDR

ki)

Hutu man employed in a shop in Kigali rented from Bucyana, who had his office in the
same building, said that CDR meetings were held in the building and that Barayagwiza,
who attended these meetings, was Bucyana’s deputy in CDR, They stopped meeting there
after Bucyana’s death in the beginning of 1994. He did not know the others named at the
Constituent Assembly as CDR office-holders."® Prosecution Expert Witness Marcel
Kabanda testified that Barayagwiza and Ngeze werc both advisers for CDR while
Bucyana was chairman.'®” Witness AFB testified that at a CDR rally in 1993 in

’ Umuganda stadium, Barayagwiza and Ngeze were introduced as CDR representatives
and stood up.'*®

263. Ngeze testified that he and Barayagwiza were appointed political advisers in
CDR, since they had participated in its establishment, The term “adviser” was given to

"8 T. 20 Nov. 2001, p. 64.

" T.21 Nov. 2001, pp. 116-117.
T, 21 May 2002, pp. 55-56.

" ibid., pp. 150-151.

'8 T.24 Apr. 2001, pp. 5-12.

") Exhibit P107/37, T. 21 May 2001, pp. 131-132.
4T 28 Mar. 2003, pp. 35-37.
5030 Ang. 200, pp. 44-46, 57.
ST 28 Aug. 2001, pp. 3-12.
ST, 14 May 2002, pp. 142-145,
57,6 Mar. 2001, p. 19.
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those founding members of CDR who had signed the Statute at the inaugural meeting.
According to Ngeze, due to his position as Director of Foreign Affairs in the Ministry of
Foreign Affairs, Barayagwiza would sometimes be assigned the task of speaking for
CDR in other countries. As he travelled frequently, CDR used this opportunity to have
him speak on behalf of the party wherever he was. However, he would only do so with
authorization from the party. Ngeze stated that although he had signed the CDR Statute,
he himself did not become a member of CDR so as to ensure that he would be paid for
CDR advertisements published in Kangura. which he would not have been as a
member.'** Defence Witness B3, a doctor and university lecturer who was a member of
CDR, affirmed in his testimeny that the CDR office-holders were those named at the
Constituent Assembly of CDR. He said that Barayagwiza was never Vice-President of
CDR, but that he was appointed an adviser or conseiller at the national level. He testificd
that he did not know of Ngeze having been elected or appointed 1o any position in the
CDR at the national level.'” Kangura No. 41, published in March 1993, includes a
photograph of Barayagwiza, Ngeze and Bucyana, with a caption indicating that
Barayagwiza and Ngeze were advisors to the CDR and that Bucyana was its Chairman. =L

264. Several Prosecution witnesses testified that Barayagwiza was the President of the
Gisenyi section of the CDR. Among them was Thomas Kamilindi, who said he was also
a member of the Executive Committee, and Alison Des Forges, who said that Gisenyi
was the strongest and most important section.
Chrétien described Barayagwiza as a member of the Steering Committee of CDR.
Ptosecutlon Wlme&b AHI, a Hutu ta,xr dnver currently detamed in C‘1seny1 on charocs of

G . . .
192 prosecution Expert Witness Jean-Pierre
193

Ud

P rosecution

quenyl a ﬂer B althazar resigned a round S eptemher Lo N ovember 1 992
Witness EB, a Tutsi teacher from Gisenyi, described Barayagwiza as the President of the
CDR at the prefectural Jevel.'” Prosecution Witness AFX, a Tutsi civil servant from
Gisenyi, also testified that Barayagwiza was the CDR President at the Gisenyi prefectural
level, and that his clePuty was Hassan Ngeze. He said that Barayagwiza organized CDR
meetings in Gisenyi. =~ P rosecution Witness O mar S erushago, an fnterahamwe leader
from Gisenyi, testified that Barayagwiza was the Chairman of CDR in Gisenyi prefecture
and Barnabé Samvura was Chairman of the CDR youth wing in Gisenyi and chair in
Gisenyi town. He said N geze became a member of CDR when it was set up between
1992 and 1993 and was Samvura’s associate in the youth wing in Gisenyi town.
Serushago testified that Ngeze was coordinator of CDR actwmes in Kigali and Gisenyi
and an influential member of CDR, close to Barayagwiza."”

'377 28 Mar, 2003, pp. 19-24, 26-27.

"% T. 3 Dec. 2002, pp. 35-36.

LT, 14 May 2002, p. 142,

927,21 May 2001, pp. 61-62;T. 21 May 2002, pp. 127.
ST, 3 July 2002, pp. 241-242.

94T, 4 Sept. 2001, p. 54.

YT, 15 May 2001, pp. 151-152.

18T, 3 May 2001, pp. 6-7; T. 7 May 2001, pp. 32-33.
7T, 15 Nov. 2001, pp. 77-85.
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265. Ngeze testified that Barayagwiza replaced Samvura as President 01 CDR in
Gisenyi. As the representative from Gisenyi he got on the national committee. '

266. Many Prosecution witnesses, mc]udmg Witness ABC, Witness LAG, Serushago,
Kamilindi, Kabanda'” and Des Forges™, testified that after the death of Martin Bucyana
in February 1994, Barayagwiza succecded him as President of CDR. Witness ABC said
that he knew Barayagwiza had become CDR President because it was broadcast on
RTLM.”" Serushago said he heard it on Radio Rwanda, and later confirmed it during a
meeting with Samvura in Gisenyi town.”” Witness LAG testified that at the funeral of
Bucyana, Barayagwiza was interviewed by Rwandan television. He was the only person
interviewed and seemed to be the person who represented the party. It was said that
Baravagwiza succeeded Bucyana as President when he died, although the witness never
heard about elections for the appointment. 25 Witness AHB testified that he had heard
that Barayagwiza was the chairman of CDR but said he had not witnessed his election to
that post.*™ Kamilindi said that Barayagwiza remained also as President of the Gisenyi
branch of CDR.* In his testimony, Ngeze denied that Barayagwiza became the leader
of CDR after Bucvana’s death, maintaining that Barayagwiza only became the lcader of
the CDR branch in Gisenyi in 1994, In Kangura No. 58, published in March 1994,
Barayagwiza was reported to have replaced Bucyana as head of the CDR after his death.
Ngeze explained that Barayagwiza had spoken on behalf of CDR at the funeral ceremony
in C yangugu and therefore people, including his journalist, assumed that B arayagwiza
had replaced Bucyana as president. K angura No. 59 also stated that B arayagwiza had
replaced Bucyana as head of the CDR. Ngeze stated when asked to comment on this
second reference that Kangura was not the Bible or the Koran. He reiterated that

. 206
Barayagwiza never replaced Bucyana.™

267. In his book, Le Sang Hutu est-il rouge?, Barayagwiza wrote that he was never a
party leader at the national 1evel or President o f the C DR, although he acknowledged
being a founding member of the party with pride, and he acknowledged holding the title
of Adviser to the Executive Committec. He said he served as President of the Regional
Committee in Gisenyi from S January 1994, In conformity with the Statute, he said that
on the death of President Bucyana m February 1994, the First Vice-President
automatically became interim President.”

268.  Nahimana testified that he did not participate in any way in the establishment of
CDR or its meetings, other than attending its first public rally, which took place in
Nyamirambo Stadium in Kigali sometime between June and August 1992. He said

1987, 28 Mar. 2003, p. 22.
#1714 May 2002, pp. 141-143.
T 21 May 2002, pp. 55-56.
1T 28 Aug. 2001, pp. 5-12.
*2.T.15 Nov. 2001, pp. 77-85.
T, 30 Aug. 2001, pp. 44-46, 57,
24727 Nov. 2001, p. 139.

5T, 21 May 2001, pp. 61-62.
W] Apr. 2003, pp. 73-77.

7 Exhibit 2D35, pp. 230-231.
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Théoneste Nahimana and others left MRND 1o establish CDR, and Théoneste Nahimana
subsequently became Vice-Chairman of CDR. Nahunana thought that some Prosecution
witnesses had confused him with Théoneste Nahimana.””® Ngeze testified that Nahimana
was not present at the maugumtmn of CDR and that he did not know Ferdinand
Nahimana to be in the CDR.*" Defence Witness 12 testified that Nahimana was never a
member of CDR.?"" He, together with Nahimana and others, in 1992 formed an
association called the Circle of Progressive Republicans (Le Cercle des Républicains
Progressistes), or CRP, which advocated the reform of MRND and the integration of all
ethnic groups and parties. Nahimana was Second Vice-President of CRP, and Witness 12
stated that people used to confuse CDR and CRP with each other, as both fought for
republican values.”'! Defence Witness B3, a doctor and university professor who was a
member of CDR, testified that Nahimana was a member of MRND and never joined
CDR. Although Witness B3 tried to persuade him to join, Nahimana did not want to join
CDR as heregarded it as an cthnicist party whereas h e advocated peacc and unity. e
Defence Witness D3, a member of MDR who knew Nahimana, also testified that
Nahimana did not take part in the setting up of CDR and was never officially, or
unofficially, a member of CDR. 21* Nahimana is not present in the wdeolape of the
inaugural ceremony of CDR and is not a signatory to the CDR Constitution.”

269. In an excerpt from the book Les Crises Politiques au Burundi et au Rwanda
(1993-1994), by André Guichaoua, Nahimana is identified parenthetically as CDR."
Nahimana appcars in a photograph on the back page of Kangura No. 35, with a group of
people, some of whom were wearing CDR T-shirts and caps. Nahimana was wearing
neither a CDR T-shirt nor cap. A caption underneath the photograph rcads: “The party of
the people, CDR, condemns the government made up of accompljccs..."z"‘b. Nahimana
identified himself in the photograph, and said that this rally took place between June and
August 1992. He testified that the photograph did not show all the participants at the
rally. For example, Barayagwiza, who was with Bucyana and others in the front at the
podium, was not shown in the photograph.”'’ Ngeze testified that the same photograph
was from a football match and denied that the caption, which he wrote, was expressing
their view, as Nahimana was not a CDR member and another person present in the
photograph was an RPF member.” '

270. Counsel for the Prosecution produced a series of photographs in which Ngeze was
wearing CDR colours (P248). He acknowledged the photographs and admitted that he

%7, 19 Sept. 2002, pp. 40-44,

978 Apr. 2003, pp. 12-13.

21924 Oct. 2002, pp. 72-73.

2T 25 Oct. 2002, pp. 15-19, 26, 37; T. 25 Qct. 2002 (Fr.), p. 30; T. 28 Oct. 2002, pp. 129-130.

2T, 3 Dec. 2002, pp. 25-27.

*T.13 Jan. 2003, p. 12.

*'* Exhibit 1D66A; Exhibit 2D9.

" Exhibit D151, p. 698.

1% The original Kinyarwanda reads: “Ishyaka Rya Rubanda CDR Riramagana Guverinoma fgizwe
N'lbyitso. Byagaragariye Kuri Ministri Ngurinzira Ushinzwe Ububanyi N'Amahanga. Mu Mezi Abiri
Igomba Kuba Yeguye.”

27T 19 Sept. 2002, pp. 106-110.

o3 Apr. 2003, pp. 93-96.
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was wearing the colours of the CDR party. He also stated that he had attended an RPF
meeting at Kinihira when he wore an RPF T-shirt and cap, although he was not a member
of RPF.”"” Ngeze was also questioned by the Chamber about a photograph on the back
page of Kangura No. 40 of Ngeze wearing a CDR tie. Under the photograph was written:
“We will accept to go to jail, we will accept to allow our own blood to run, but we will
protect the interests of Bahutu”, followed by Ngeze’s name.”?" Ngeze said that this was
an apology to the Hutu from the south who were killed in large numbers by
Habyarimana, as a way of protecting the interests o (the H utu.*?! The Chamber asked
Ngeze why he would be shown with the CDR tie in Kangura. He explained that at the
time, he had been imprisoned by the Habyarimana regime and his staff” had done this to
reassure them that hc was not an Jnkofanyr’.m The same photograph appears next to the
editorial in the same issue of Ngeze without the tie.

Discussion of Evidence

271. The credibility of Witnesses AFX, EB, AHB, X, LAG, ABC, AFB, AHI,
Kamilindi, Serushago, D3, Nahimana and Ngeze are discussed in paragraphs 712, 812,
724, 547, 333, 331, 815, 775, 683, 816, 334, and sections 5.4 and 7.6 respectively.

272. The documentary evidence of CDR leadership clearly indicates that Martin
Bucyana was the first President of CDR, and that neither Barayagwiza nor Ngeze served
on the Executive Committee named by the CDR Constituent Assembly in February 1992.
Despite these formal arrangements, the evidence also clearly indicates that Barayagwiza
played a primary role, if not the primary role, in the creation and leadership of CDR from
its beginnings. Documentary evidence to this effect includes the speech to be delivered
by Bucyana at the official launch of the party, personally edited by Barayagwiza, and the
videotape of the meeting, which shows Barayagwiza acting in a leadership role -
presenting the party and its objectives to the meeting, introducing the delegation heads
from each prefecture, and answering questions on the ideology of the CDR. The witness
testimonies further indicate that Barayagwiza continued to play this leading role in 1993
and 1994. He was seen by the United States diplomatic corps to represent CDR, and he
was the voice of CDR to the Prosecutor’s Office in Kigali. Barayagwiza was perceived
by many as the real decision maker behind the scenes, or as the deputy or “number two”
to Bucyana, the President.

273.  Although he was not initially named in 1992 as the Gisenyi CDR President, the
Chamber finds at some point in time prior to the death of Bucyana in February 1994,
Barayagwiza had formally assumed this position. Witness AHI said B arayagwiza took
over from Balthazar. Ngeze said he replaced Samvura. Many witnesses in addition to
AHI and Ngeze, including Witnesses BI, AFX, Serushago, Kamilindi and Des Forges, all
testified that Barayagwiza was head of the CDR in Gisenyi. Several witnesses also

% hid., pp. 97-102.

Y Astranslated by Ngeze. The original K inyarwanda reads: “Tuzemera Dufungwe, Twemere Tumene
Amaraso Yacu Ariko Turengere Inyungu 2’ Abahutu™; T. 3 Apr. 2003, p. 26,

2173 Apr. 2003, pp. 26-27.

2T, 8 Apr. 2003, pp. 46-47.
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indicated that Barayagwiza was a member of the national committee, a reference to the
Exccutive Commiitec. As the head of CDR in the Gisenyi prefecture, Barayagwiza
appears [0 have been by virtue of tiat position a member of the natonal CDR Executive
Committee, which is what Ngeze conveyed in his testimony. At the Constituent
Assembly, the regional CDR delegates named were those who constituted the Executive
Committce. Although the date on which Barayagwiza formally assumed this office is
unclear, it was some time before the death of Bucyana in February 1994, The evidence
clearly indicates that after the death of Martin Bucyana, Barayagwiza assumed the
position of President of CDR, formalizing his leadership role in the party. Witness ABC
heard this news announced on RTLM, and Serushago heard it on Radio Rwanda. The
news was also published twice in Kangura, Ngeze's insistence that Barayagwiza did not
replace Bucyana lacks credibility, particularly in light of this written record in his own
newspaper.

. 274.  Ngeze in his testimony indicated that he himself was not a member of CDR, but
he explained that the reason he was not a member was to ensure that he could be paid for
advertising CDR in Kangura. Ngeze was present and active at the Constituent Assembly
and was a signatory to the CDR Constitution. He did not hold office in the party,
although the evidence indicates his active involvement, such that Witness AFX thought
he was deputy to Barayagwiza. Ngeze acknowledged that he was onc of the founding
members of CDR and that he was named as an adviser to the party. It was clear from his
testimony that he was supportive of the CDR and a number of photographs of Ngeze,

including one of him in Kangura wearing a CDR tie, publicly identified him in

N C d = OTL: C ] b wfi (1] PToOtoOETan s Tl
the CDR tie was superimposed onto a pre-existing photograph of Ngeze. However, th
Chamber notes that Ngeze did not later distance himself from the impression created by
this photograph, that he was a CDR member or sympathized with their policies, when he
was released from custody, assuming that he was imprisoned at the time. If he was not a
card-carrying member of the CDR, he was nevertheless seen as having been actively
involved in the party, and was active if on an informal basis. He supported and promoted
the party.

275. There is no evidence that Nahimana attended the Constituent Assembly of the
CDR or participated in the establishment of the party, and there is little evidence that he
was even a member of the CDR. The Chamber accepts Nahimana's e vidence that the
photograph on the back page of Kangura No. 35 was a photograph of the CDR rally he
attended, which is consistent with the photograph caption, and notes that Nahimana was
not wearing a CDR cap or T-shirt, as were others in the photograph. The Chamber
considers that Ferdinand Nahimana may well have been confused with Théoneste
Nahimana, who was a Vice-President of CDR. This confusion may have been further
compounded by Ferdinand Nahimana’s role as Vice-President of the CRP.

Factual Findings

-
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initially not a CDR office-holder, Barayagwiza was seen as, and was, a decision-maker
for the party, working to some extent behind the scenes, in the shadow of CDR President
Martin Bucyana, technically as an adviser or counsellor. At some time prior to February
1994, Barayagwiza became the head of the CDR in Gisenyi prefecture and a member of
the national Executive Committee. In February 1994, following the assassination of
Martin Bucyana, Barayagwiza succeeded Bucyana.

' ~ r
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active in the party, and held the position of adviser to the party. The
Ferdinand Nahimana was not a member of CDR.

32 CDR Policy

278.  Prosecution Expert Witness Alison Des Forges testified that the objective of
CDR, as seen through its press releases, the specches of its party leaders, Barayagwiza’s
writings, and the behaviour of CDR members, was to rally all Hutu, regardless of their
previous party allegiance, behind the defence of the Republic. They interpreted this to
mean rallying all Hutu in a common front against the Tutsi, whom they took to be
accomplices of the RPF. Although the party programme and Barayagwiza’s writings
referred to using peaceful means to attain their objectives, CDR writings also contained
the underlying threat of resort to force. Des Forges cited in support of this assertion a
letter written by Barayagwiza to the editor of the Belgian journal La Libre Belgique. The
letter, dated 11 July 1992, was a reply to an article that had appeared in the publication,

TTIT s ; -
he discussed negotiations between the government and the RPF, stating:

[ am not participating in these negotiations but I hope, as any good patriot, that
they lead to a compromise acceptable to the Rwandan people and especially to
the Hutu majority, from whom the Tutsi minority wants to grab power through
force and violence.™

279. Barayagwiza said in the letter that he did not have any influence over the
negotiations either through his functions in the Ministry of Foreign Affairs or through his
membership in the CDR, noting, “Anyway, my party, the CDR, is not taking part in the
Government and was not involved in the preparation of these negotiations.”** He then
mentioned the torture and killing of Rwandan citizens by the /nyenzi-Inkotanyi and his
surprise that their leader Kagame would claim that those who denounced these massacres
were extremists, citing the dictionary definition of extremism and suggesting that those
who tortured and killed rather than thosc who defended the innocent victims were the
extremists. In closing, Barayagwiza wrote:

The CDR never resorted to vielent means in its political struggle and has no
intention of taking such recourse. You only need to read its Programme-
Manifesto to be convinced of this. Can the RPF of Major Kagame say the same?
But despite the peaceful methods of its political action, the CDR party will

2 Exhibit P136, translation (original in French).
¥ thid.
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defend by any means, the interests of the Hutu popular majority against the
hegemonic and violent aims of the Tutsi minority. o

280. In analyzing this letter, Des Forges noted the ethnic element in the definition of
the conflict (Hutu and Tutsi), the juxtaposition of the Hutu popular majority against the
Tutsi minority, and the idea that the Tutsi were secking to achieve hegemony by violent
means, a gainst all o f which the CDR was prepared to use any means in defence. Des
Forges asserted that the phrase “any means” at that time meant specifically the killing of
Tutsi. She testified that the CDR party members were to be the greatest defenders of the
1959 Revolution and stand in complete opposition to the monarchy. CDR interpreted the
conflict in Rwanda as essentially an ethnic conflict and therefore sought to unite all Hutu
against Tutsi. According to Des Forges, Barayagwiza’s writings and the party’s press
releases discussed the age-old ethnic conflict as a fact of nature, instead of recognizing
that the ethnic nature of the conflict was a recent development. They viewed the situation
as bipolar in nature, with no position in the middle. One was on one side or the other of
an ethnically-defined dividing line. 22 In his book, Le Sang Hutu est-il rouge?,

Barayagwiza stated:

The CDR Party considers that this war led against the Hutu who allegedly
“usurped” the Tutsi power, has unfortunately divided the Rwandan nation into
two politico-ideological poles corresponding to the two ethnic groups.”™

281. In cross-examination, Counsel for Ngeze pointed out to Des Forges that the CDR
manifesto did not contain threats of extermination or violence. Des Forges suggested that
a party which openly advocated violence would not have been registered in Rwanda and
therefore the programme had to be tailored to comply with the registration laws. 228 The
CDR manifesto was reprinted in the special issuc of Kangura published in 1992, and the
Chamber has reviewed the text of the manifesto. It does not contain threats of
extermination or violence. After a review of the history of Rwanda and particularly the
circumstances of the 1959 Social Revolution, presented as the overthrow of centuries of
feudal oppression by the Tutsi, the manifesto looked to the future and the question of
national unity. On this question it states:

This issue can be considered without passion only if one clearly recognizes that
Rwandan society is composed of three distinct ethnic groups, whose numerical
importance also differs. It will be difficult to find an adequate solution to this
question if one continues to practice the policy of an ostrich rather than to take
the bull by the horns. One must recognise first of all the autonomous exislence
of each ethnic group and its role in society, in accordance with recognized
democratic principles. This is so necessary because the reinforcement of
democracy is occurring when the representatives of onc of the ethnic groups
violently fight 1o recover power. This reality must be taken into account: the

225

Ihid. (translation from French original).

267 2] May 2002, pp. 59-62, 65-67.

¥’ Exhibit 2D35, pp. 211-212, translation from French.
T, 29 May 2002, pp. 23-27.
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Tutsi ethnic group recognizes and imposes its autonomous existence and does not
. . . . 21(
hide its determination to recover pOwer...

282. The manifesto asseried that the different ethnic groups of Rwanda could co-exist
in peace, in accordance with democratic principles. Before elaborating an economic
programme including agriculture, population, industrial development and human
resources, the manifesto concluded its general discussion of the futurc as follows:

The three cthnicities must therefore resolve to co-exist in peace, each defending
its own interest but in the spirit of national interest. National unity does not
presuppose the symbiosis of the ethnicities but rather collaboration in diversity
for the development of the nation as a whole.?*"

Alusha bemecn the Goxemment and the RPF on 18 August 1992 smular ucws on

. ethnicity were expressed. After noting in a section on National Unity that unity is not
synonymous with the symbiosis of ethnic groups, but rather with their honest
collaboration for the development of their country, the communiqué stated:

This said, it must be recognized that socio-political relations in Rwanda have
been characterized since the existence of the country by a real antagonism
between the Hutu and Tutsi ethnic groups, who vie and fight for power. As a
result of this struggle, the national interest has long been ignored in favour of
ethnic interest. This was the case during the long reign of the Tutsi feudal
monarchy. The triumph of the Social Revolution of 1959 that re-established
justice and prepared the reign of democracy should have put an end to the inter-
ethnic struggle to replace it with electoral competition. But this did not take into
account the stubbornness of the feudal Tutsi lords who immediately organized,
internally and externally, the counter-revolution. The war of October is only the
extension of this counter-revolution whose aim is for the Tutsi minority to
recover power.”'

284, The communiqué stated that this fight for power between the Tutsi and Hutu was
. the major obstacle to unity for the national interest and said it should be recognized and
addressed directly. It expreascd quppoﬂ for democmw and Sald that the RPF, referred to

ence of the Huty

majority. The policy of the CDR was sel forth as follows:

CDR Party certainly condemns any political ideclogy that substitutes ethnic,
regional, religious or personal interest for the national interest, but it recognizes
the right of each individual or group of individuals, including the ethnic groups,
the right to defend through democratic means their legitimate interests.””

*? Special issue of Kangura, I:ranslatlon from French.

0 1hid.

231 Exhibit 2D24 (translation from French). T. 30 May 2002, pp. 48-52.

22 1hid,
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285. The communiqué stated that when this ideology expressed itself by subterfuge,

violence and war it should be condemned by all democratic forces, and it questioned the
i 3 : . 233

RPF’s commitment to democracy as it was engaged in armed combat.

286. In a subsequent Special Communiqué, No. 5, dated 22 September 1992, the CDR
expressed concern over having learned that “therc are people who continue to betray the
country by sending their children, members of their families, or those whom they pay, to
the Inyenzi-Inkotanyi, so that they can continue to commit their misdeeds and shed the
blood of the majority population.™ In this communiqué, the CDR accused the
Nsengiyaremye Government of having proof but doing nothing because certain party
members participating in the Government, even certain ministers, were partly
responsible. By way of example, lists of names were published in the communiqué,
including a list of those responsible for recruitment and sending recruits to the /nyenzi-
Inkotanyi, a list of those who had sent their children to the Inyenzi-Inkotanyi, and a list of
those who were working for the Inyenzi-Inkotanyi. The lists included a number of
political lcaders. MDR President Faustin Twagiramungu, PSD President Frédéric
Nzamurambaho. and PL President Justin Mugenzi, for example, were all on the list of
those working for the Inyenzi-Inkotanyi. The communiqué concluded:

The CDR party urges the population 1o be more vigilani because the Government
in place 1s not concerned about this problem, because most of those in the
Government are cooperating with these nyenzi-Inkotanyi. The population itself
must be able to control how these people work and live.

The CDR party again warns the Government and the Head of State to show
concern for this problem and take the necessary measures against all the traitors.
Otherwise, they should not think that the popular majority will continue to
support them. The enemy is the encmy. Whoever supports him is himself an
enemy of Rwanda.*"

287. Several CDR communiqués introduced into evidence by the Defence set forth the
party’s position on the Arusha Accords in negotiation at the time. In a letter to the Prime
Minister, signed on behalf of the CDR by Bucyana and dated 29 September 1992, various
recommendations were made. The Constitution should not be modified or abrogated
before the Accords were signed and a transitional government put in place, and the
Accords should be ratified by the people through a referendum. The legislative,
executive and judicial powers of state were discussed, as was the length of the transition
contemplated and the need for elections. The letter called for the reintegration of persons
displaced as a result of the war, on an equal footing with the repatriation of refugees. It
also called for a new delegation of negotiators who were more competent and more
patriotic. In closing, the letter warned that if the views of the CDR were not taken into
consideration, the CDR would not adhere to the outcome of the negotiations.”* In a
communiqué dated 10 November 1992, the CDR denounced the Accords signed on 30

B2 Ihid,

% Exhibit P145.

% Exhibit P145 (translation from French).
28 Exhibit 2D16; T. 30 May 2002, pp. 37-39.
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October 1992 between the Government and the RPF, with regard to the sharing of power
in the transitional government. The communiqué urged all democratic forces to jon
together to ensure the failure of this protocol, acceptance of which was said to be out of
the question.237

288. On 16 February 1993, a CDR communiqué was released condemning the
violations of the ceasctire by thc RPF and lauding the exceptional courage of the
Rwandan Armed Forces in countering the RPF aggression. The CDR appealed to all the
Rwandan population, especially the youth, to mobilize to defeat this aggression.
Deploring the massacres and expressing concern over displaced persons, cstimated as
having reached one million, in this communigqué the CDR called on the Government and
the international community to assist these people. It denounced the Government’s
acceptance of the Arusha Accords and called for their revision with regard to power
sharing in the Interim Government.”” A CDR communiqué on the Arusha Accords, dated

. 22 June 1993, wammed the Rwandan pcople of the serious consequences, if certain
provisions were not fixed, of the Arusha Accords and their ability to bring about a just
and lasting peace. In particular, the CDR was critical of the provisions on repatriation of
refugees and their right to repossess property. The communiqué expressed concern over
the discrimination in treating these returning refugees better than persons displaced by the
war, It ended by stating that if these unacceptable provisions were not fixed, the
signatorics would respond to the people.”” A CDR communiqué, dated 9 March 1993,
expressed sadness over the acceptance of the Arusha Accords by President Habyarimana,
against the interests of the Rwandan people. The communiqué criticized the Prime
Minister as well for having made promises to the /nkotanyi, and it called on them both to
resign for their acts of betrayal. It concluded, “If they do not do so. the entire population
will rise as one man, regardless of their political parties, to unseat them."**"

289. A CDR communiqué dated 3 September 1993, issued in Brussels by Barayagwiza
as Councillor of the Executive Committee, stated that the RPF had created a dense
network of accomplices, especially inside Rwanda. The communiqué also talked of the
ties between the RPF and opposition political parties. particularly the MDR, PL and PSD,
. and criticized the power sharing cnvisioned by the Arusha Accords as incquitable and
anti-democratic. It suggested that in promising to demobilize, the RPF wanted to hide its
ultimate goals of dismantling the national army and creating a hybrid structure that would
allow RPF elements to integrate the national army and consolidate the power of the
minority. At the end, the CDR communiqué stated that the only way to save the
democracy and the R epublic from d anger, was to organize the clections as quickly as
possible. The CDR urged all defenders of democracy to mobilize to demand these
elections. Des Forges noted a clearer focus in this document on defining the enemy as
Tutsi inside the country. She also noted similarities between this communiqué and
Barayagwiza’s later wrilings, particularly his book Le Sang Hutu, and RTLM broadcasts,
in casting the population at large as a fallback, the ultimate defence and resource given its

27 Exhibit 2D19; T. 30 May 2002, pp. 41-42.
% Exhibit 2D22, T. 30 May 2002, pp. 46-47.
* Exhibit 2D15; T. 30 May 2002, pp. 31-6.
* Exhibit 1D122; T. 11 July 2002, pp. 143-144.
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numbers, should the army be required to demobilize or be infiltrated by the RPF. Des
Forges said with regard to the call for election that later on, increasing pessimism about
the possibility of elections led to a belief that resort to force was a legitimate altemative
to the ballot.*"'

290.  On 23 November 1993, the CDR issued a communiqué condemning the massacre
of civilians by the RPF in the demilitarized zone in Ruhengeri on 17 and 18 November
1993. The communiqué said the massacres showed clearly that the RPF had rejected the
Arusha Accords and intended to grab power by force after having decimated the Hutu.
The CDR supported the decision taken by the RAF to suspend participation in meeting
with the RPF, and it called for the resignation of Prime Minister Agathe Uwilingiyimana,
or failing that her dismissal by President Habyarimana for her inability to guarantee the
security of Rwandan citizens. Otherwise, the President and Prime Minister would have

clearly proven that they were accomplices of the /nkotanyi cutthroats of pregnant women,
. children, the elderly and other defenceless civilians. The communiqué concluded as
follows:

As the current situation in the country is on the verge of explosion at any
moment, the CDR Party invites the popular majority to remain very vigilant to
avoid any surprise and to react immediately and energetically to all provocation,
tieutralising its enemies and their accomplices by any means. Since the peace
accord has been rendered void by the actions of the RPF encouraged by the
presence of the Belgian contingent in Kigali, the popular majority has no choice
but to find other ways and means to arrive at a just and lasting peace.”

291.  Des Forges testified that in her view, this communiqué constituted incitement to
use deadly force against the enemy and its accomplices. She said the “popular majority™,
in Kinyarwanda the rubanda nyamwinshi, referred to the Hutu, and that the use of the
term coincided with the burgeoning Hutu Power movement and CDR’s ideology of an
ethnic coalition.”*® In an interview on Radio Rwanda interview, Hassan Ngeze said,
“when the CDR was founded, we gave it the assignment of defending the interests of the
majority people by all means possible.” When asked in cross-examination whether
. CDR’s policy of defending the interests of the rubanda nyamwinshi by all means
included military means, Ngeze replied that the CDR wanted to discuss ethnic issues in

- ean i1 iaFats ST peonle arndd o % afaie 1 meacafial

countly.244 ) !

292.  Des Forges testified that during the period from late 1993 to early 1994, CDR
changed its position on the Arusha Accords. Although initially it opposed the Accords
and did not sign the requisite declaration of ethics to qualify for participation in the
Government, by late 1993 the CDR had decided it wanted a seat in the National
Assembly. Des Forges said she believed that this change was dictated by the need of
Habyarimana’s bloc to have a third of the votes to block an impeachment vote, and that

! Exhibit P107/36; T. 22 May 2002, pp. 45-35.

*2 Exhibit P149 (translation from French).

T, 22 May 2002, pp. 70-75.

** Exhibit P105/4H; T. 3 Apr. 2003, pp. 56-57, 91-92.

Judgement and Sentence 97 E 3 December 2003

S




34533

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
Case No. ICTR-99-52-T

this was an arrangement agreed to by MRND and CDR. According to Des Forges,
Barayagwiza would have made this decision, and he anticipated being the CDR deputy
under this al‘rangemem.3"‘b Witness GO, a civil servant who worked in the Ministry of
Information, also testified that while CDR initially refused to sign a statement of support
of the Arusha Accords, resulting in its inability to participate in the transitional
government, the party subsequently changed its position.” 2t

293,  Defence Witness B3 testified that he had joined the CDR because it was a party
that sincerely advocated democratic principles, that is, that each person had a vote. He
said that when the majority holds power it protects the minority, whereas when the
minority has power, it protects itself to the detriment of the majority, as was the case with
apartheid in South Africa. These were the same principles that struck him upon reading
CDR’s constitution. CDR wanted socio-political change - essentially it wanted the war to
stop and this could be achieved with the principle of “onc man one vote”. CDR wanted

. peace and hdrmonv bcrwccn the two ethnic groups while respecting the rights and duties
of the other group.”

294, Ngeze testified that he read the CDR Slatute and realized it was a party that
wanted to discuss the crisis in Rwanda, especially as pertaining 1o the issucs of ethnicity,
which he called “Hutuness™ and “Tutsiness”. He was convinced CDR was a good party
as it wanted to put these issues on the table for discussion with the RPF, before
discussion of other issues, such as, power-sharing. Ngeze stated that he still supported the
CDR as the party committed to resolving the ethnic problem in Rwanda. as set forth in its
Statute, and he believed that if they had been able to sit down with RPF, this problem
could have been solved.**® Nahimana testified that the political ideology of CDR, which
he did not share, was that the Hutu should defend their interest and the Tutsi theirs, and
they should come together at the top of the pyramid that was the Rwandan nation.**’

Discussion of Evidence

295. The credibility of Ngeze and B3 is discussed in section 7.6 and paragraph 334
. respectively.

296, The Chamber notes that from its creation, the CDR was expressly committed to
addressing the question of ethnicity explicitly. From Barayagwiza’s introduction at the
Constituent Assembly of the CDR, and from the party manifesto, it is clear that the party
stood for ethnic segregation rather than unity, for an acceptance of cthnic division and a
negotiation of peaceful co-existence on that basis. The RPF was said to represent the
interests of the Tutsi minority, and the CDR was formed to represent the interests of the
Hutu majority. In the language used, the terms “Tutsi” and “Hutu” referred to coherent
political groups as much as ethnic groups, entirely conflating political and ethnic identity.

T, 22 May 2002, pp. 111-112,

6T, 29 May 2001, pp. 51-52,

*7 T3 Dec. 2002, pp. 50-52.

*9 T, 28 Mar. 2003, pp. 19-21; 7 Apr. 2003, p. 38.
**T.23 Sept. 2002, pp. 62-63.
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Barayagwiza acknowledged this fusion, which he referred to in his writing as “two
politico-ideological poles corresponding to the two ethnicities”. Although by its Statute,
CDR membership was open to all Rwandans, the Chamber notes that by law it could not
be otherwise, as Des Forges testified. The party motto “Unity and Solidarity” clearly
referred to unity and solidarity among the Hutu, who were the majority and who had been
historically disadvantaged by the Tutsi feudal monarchy. The symbolism of the CDR flag
was defined by the overthrow of this oppression in 1959, and the 1959 Social Revolution
was considered by the CDR as a critical turning point in Rwandan history, a moment of
liberation for the Hutu majority.

297.  The underlying concern of the CDR, apparent throughout its policy statements,
was that, as Barayagwiza expressed it in his letter of July 1992, “the Tutsi minority wants
to grab power through force and violence.” The policy of the party was driven to a great
extent by the perceived need to highlight and oppose the political ambition of the RPF

. and their determination to realize this ambition through military aggression. But the RPF
was equated with the Tutsi minority as a matter of course, and in the CDR Special
Communiqué of September 1992, anvone cooperating with the RPF was deemed to be
“an enemy of Rwanda”. The nature of the list in that communiqué, which named virtually
all the opposition political leadership, 1s a chilling indication of the broad scope
encompassed by the CDR definition of the enemy. The Chamber also notes the warning
in the CDR Communigque of September 1993 that the RPF had created a network of
accomplices inside the country.

298.  The CDR communiqués introduced by the Defence set forth the views of the
party on the Arusha Accords. Of greatest concern to the CDR, it appears, were the
provisions on power sharing and the provisions relating to the repatriation of refugees.
These are precisely the types of issues that political parties would have differing views
on. The Chamber notes that the views of the CDR on these issues were expressed through
their communiqués without reference to ethnicity. The positions of the CDR werce framed
in reference to democracy, and the RPF was presented as a force prepared to use violence
without regard for democracy. The CDR repeatedly denounced the Arusha Accords, cach

. time setting forth the political reasons that justified this denunciation. The warning
repealedly given in communiqués was that if changes were not made to the agreement,
the CDR would not support it and the political leaders responsible for it would be
answerable to the people. The communiqués called on the population to oppose the
Arusha Accords but did not initially advocate violent means to do so. Even the CDR
communiqué naming Government Ministers and others as enemy collaborators, while
warning the Government to take action, threatened loss of support rather than violence as
the consequence of inaction.

299.  The letter written by Barayagwiza to the editor of La Libre Belgique states that
the CDR bhad never taken recourse to violent means in its political struggle and had no
mtention of doing so. He charged the RPF, in contrast, as having done so and continued
by saying that “despite the peaceful methods of its political action” the CDR party would
defend Hutu interests from Tutsi violence “by any means”. The Chamber considers that
the meaning of thc words “by any means” in the context of this letter, which
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characterized these means as being despite peaceful methods, clearly referred to violence
and constituted a threat to violence, to counter the violence perpetrated by the RPF.
Written in a letter to a newspaper by Barayagwiza, a leader of the CDR, this sentence
represents a statement of CDR policy, and a justification by Barayagwiza for the use of
force to defend the Hutu popular majority from the Tutsi minority.

300. The CDR communiqué of 9 March 1993 constituted a clear threat to the President
and Prime Minister, publicly calling on the population to rise up and unseat them if they
did not resign. The CDR communique of 23 November 1993 referred to the use of force
through the term “by any means” and called for the use of force, implicitly suggesting
that there was no other way for the popular majority to protect itself from the enemies
and their accomplices in the aftermath of the massacres condemned by the communiqué.
The Chamber concurs with Des Forges™ interpretation of the “popular majority” as a
reference to the Hutu, noting that Baraygwiza in his letter (o Za Libre Belgique spoke
more specifically of the “Hutu popular majority” and that the popular majority was
frequently referred to in CDR writings as the Hutu.

Factual Findings

301.  The Chamber finds that the CDR was formed to promote unity and solidarity
among the Hutu popular majority and to represent its political interests. The CDR
equated political interest with ethnic identity and thereby equated the RPF with the Tutsi,
effectively defining the enemy as the Tutsi ethnic group. The CDR also identified as the
enemy prominent political opposition leaders. The formal policy of the CDR, as reflected
in its political manifesto and public statements, initially condemned ethnic violence and
called for pecaceful co-existence among the various ethnic groups, maintaining that these
ethnic groups each had their own fixed political interests and that unily among the groups
was not possible. The CDR considered the RPF to be the political representation of Tutsi
interest, determined to seize power back for the Tutsi through force. In an early statement
of CDR policy, Barayagwiza expressed the view that force could legitimately be used if
necessary to counter this aggression. In a communiqué issued in March 1993, the CDR
called on the population to rise up and unseat the President and Prime Minister for their
betrayal of the country by acceptance of the Arusha Accords, and in a communiqué
issued in November 1993, following massacres it attributed to the RPF, the CDR called
on the Hutu population to “neutralize by all means possible its enemies and their
accomplices”, having defined the enemies as the Tutsi ethnic group.

33 CDR Practice

302. In addition to the constituent documents of the CDR and its statements of policy
over time, the Chamber has considered the evidence presented of CDR praclice,
including CDR meetings and other activitics undertaken by or related to the party.
Witness GO, a civil servant in the Ministry of Information, stated in his testimony, “you
know a tree by its fruits.” He said that although he had not read the CDR Statute, he knew
CDR through its activitics, which led him to conclude that it was an extremist party.
Presented on cross-examination with the provisions of the CDR Statute in support of

b1
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pluralist democracy, Witness GO said he thought pluralism within a democracy was a
good thing, but he was against people who used pluralism or democracy to sow division
within the population or to say who can live and who must die.”" Witness LAG, a Hutu
member of the power faction of the PL party, said the purpose of CDR was 1o unite all
Hutu as one power to fight against the Tutsi.”'

Party Membership

303.  According to Des Forges, although the legal documents establishing the CDR
were free of discriminatory language, the party’s practices caused the cabinel and the
Minister of Justice to seek dissolution of the party in August 1992.%*? Prosecution Expert
Witness Mathias Ruzindana testified that the CDR was seen as being anti-Tutsi, as a
party for the Hutu. He did not know of any Tutsi CDR members.*** Witness ABE, a Tutsi
man from Kigali, testified that the CDR was for Hutu members only and did not accept
. membership from those born of parents of two different ethnic groups. He said that the
CDR propagated ethnic hatred and that its ideology was that the true Hutu, who did not
have blood from another cthnic group, should come together to fight the Tutsi enemy.

304. Witness ABE recalled that he had asked Ngezc once il he could attend a CDR
meeting. Ngeze told him it was not possible, because the party was exclusively for onc
cthnic group. He asked Witness ABE to put two of his fingers into one nostril, saying if
those fingers could enter his nostril, he could be a member, Thercafter, as he was calling
others to the meeting, Ngeze kept on saying “remember, remember” and would hold up
two fingers close to his nose. It was his way of saying that the party was exclusively for
pure-blooded Hutus.”>* Witness ABE recalled seeing in Rwandan newspapers a cartoon
ol a gorilla with two fingers in 1fs nose, and it was said that if someone did not have a
nose like that he could not participate in the CDR.”As Witness AFB, a Hutu
businessman cxplained, “[PJeople werc identified as Hutus by looking at their nose. I
someone had a flat nose or a broad nose they were considered as Hutu...”*** Witness MK,
a Tutsi civil servant, testified that it was said that in order to be a member of the CDR,
you had to be to able to stick three fingers into one nostril.”*” Witness EB, a Tutsi teacher,

. testified that he attended a CDR meeting in 1993 at Umuganda stadium, where among the
political personalities present were Barayagwiza, who was the President of CDR at the
prefectural level, and Ngeze. A huge crowd was there. The first person who spoke at this
meeting was the bourgmestre of Rubavu commune, who said: “Dear people, look to the
left and right, and look at the nose of your neighbour.” Witness EB left immediately. He
testified, “When I heard those words, I felt targeted. [ took fright. And before [ was
seen, I put my hand on my nose, and I tiptoed out, away from the crowd.”***

-
- =

-6 Junc 2001, pp. 7-8, 12-16.
.30 Aug. 2001, pp. 59-70: T. 3 Scpt. 2001, pp. 59-64.
.29 May 2002, pp. 161-164.
10 July 2002, pp. 97-98.
. 28 Feb. 2001, pp. 135-36.
.26 Fch, 2001, pp. 44-51.
" T. 6 Mar. 2001, p. 32.
*77. 8 Mar. 2001, p. 40.
*T.15 May 2001, pp. 151-152.
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305. Witness AEU testified that she heard that Ngeze used the method of asking
anyone suspect to put two fingers in one nostril to distinguish Hutu from Tutsi when he
was distributing CDR cards, so that they were sure that it was only Hutu who had them.
She said even Hutu who had small noses were denied these cards by him. The wiiness, a
Tutsi who had obtained a Hutu identity card, said she was looking for a CDR card but
could not get one and joined the MRND.”” Witness AGX, a Tutsi, testified that there
were no Tutsi members of CDR, that Tutsi were not allowed to join the CDR and that
identity cards were checked to verify that would-be members werec Hutu and ensure that
they were not Tutsi infiltrators. The witness recited a proverb in Kinyarwanda: “When
water will not clean you, the only answer you can give is ' am not dirty’.” He never tried
to join CDR as it was a Hutu party. On cross-examination he said he had not verificd this
pnlic;’ﬁ/wizh CDR officials because Ngeze had said it himself and what he said was
final.”*”

306. Evidence that the CDR was a party for the Hutu came from Hutu as well as Tutsi
witnesses. Witness AHI, a Hutu taxi driver, testified that he joined the CDR after talking
to Ngeze, who told him about a party for the Hutu and recruited him.**’ Witness AFB
testified that Barayagwiza said that CDR would be a polifical party that would promote
the interests of the Hutu population, and that a person had to be hundred per cent Hutu to
be a member of the CDR party.”*> Omar Serushago, an /nferahamwe leader from Gisenyi,
testified that CDR did not accept a mix of ethnic groups, and did not welcome fnyenzis,
Inkotanyi or Tutsi.®® On cross-examination, Counsel for Barayagwiza suggested to
Serushago that his testimony about Hutu exclusivity in CDR membership was
contradicted by the fact that Barayagwiza himself had a Tutsi wife with whom he had
children. Serushago replied by saying that in Rwanda, issues regarding the Hutu and
Tutsi ethnic groups were not clear, and that there were people who had Kkilled their own
mother or children. He said that CDR was a radical party that promoted killing but at the
same (ime most people in authority in Rwanda had Tutsi mistresses.”™ When asked
whether he knew Barayagwiza’s wife, Serushago testified that Barayagwiza had two
wives and that his principal wifc, the mother of his eldest children, was a Tutsi. He said
many people in high authority had Tutsi mistresses, known as the deuxieme burcau
(second office).”® Several Prosecution witnesses testified that Barayagwiza sent his wife
away when he found out that she was Tutsi. A member of the Interahamwe, Witness X
testified that Barayagwiza tried to recruit him to the CDR but subsequently told him that
in fact he was mixed, having a Tutsi mother and a Hutu father and that the CDR was for
people who were one hundred percent Hutu.”*® Witness X said he did not think there
were any Tutsi in the CDR.**’

39T, 26 June 200!, pp. 64-65.

*"T. 14 June 2001, pp. 83-86.

*UT, 4 Sept. 2001, pp. 50-55, 98,

20 6 Mar. 2001, p. 43.

*T. 19 Nov. 2001, pp. 43, 92; T. 20 Nov. 2001, pp. 58-59.
.22 Nov. 2001, pp. 80-82.

. 20 Nov, 2001, pp. 64-65.

. 18 Feb. 2002, pp. 61-66.
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307. Defence Witness B3, a CDR member, testified that anyone, regardless of
ethnicity, was welcome to join the CDR, which would fight for the defence of the
republic. He said that there were Tutsi in the CDR and that the party did not prohibit
Tutst from being members. When asked by Counsel for Ngeze to name some Tutsi
members of the party, he could not do so0.”*® Hassan Ngeze testified that CDR had Hutu
and Tutsi members.”” He said there were many Tutsi members in CDR, and there was
even a Tutsi woman on the Executive Committee.”” N geze was asked about an interview
on Radio Rwanda, in which he said that the seed sown by CDR had borne fruit, the seed
being “inviting the Hutus to unite to fight the enemy”. Ngeze said he used the word
“Hutu” instead of “Rwandans” because there were only Hutu in the military during
Habyarimana’s regime.””' Defence Witness BAZ4, a member of the CDR, which he
described as “a party of Hutus”, testified that there were Tutsi in the party and cited the

example of a boxer named Damas. He denied that Damas had joined as a result of a
kubuhoza operation.””* Defence Witness RM117 testified that Ngeze was a member of
the CDR, which was said to be a Hutu party, although the witness noted that there were
Tutsi in CDR _as well. The witness wrote down four names of Tutsi members of CDR

from Giscnyi.g?'q'
CDR Rallies

308. Prosecution Witness AFB, a Hutu businessman, testified that he heard
Barayagwiza say publicly, at a CDR meeting in 1993 at Umuganda stadium, that CDR
was a party for the Hutu. On cross-examination, when asked what was wrong with
promoting a political party as one that would best represent Hutu interests, Witness AFB
replied that it was a crime to sow discord, and to promote the interest of one ethnic group
to the exclusion of another. Witness AHB said he went to the rally because he thought
they would speak of trying to build the country but what he heard was that they were
trying to promote killings. He testified that at the meeting, the CDR youth, called the
Impuzamugambi, started threatening people and sang, “we shall exterminate them, we
shall exterminate them!” He said this term, “tubatsembasembe”, was the same one thal
Barayagwiza used in his meetings.””! Witness AFB said that the concept of
exterminating Tutsi came with the birth of the CDR. He regarded them as extremists as
they called for the extermination of Tutsi, the /nvenzi and their accomplices. After the

meeting, the youth pulled down flags belonging 10 thc MDR Party and attacked the
chairmen of other parties in the prefecture. In 1994, they raised a CDR tlag and at the end
of the day, people would be forced to stop while the flag was being lowered. The
atmosphere degenerated until the genocide took place, at which time these youth killed
people, including old people. Witness AFB said that these acts were carried out by
Impuzamugambi and Interahamwe. He did not believe that the CDR’s goal was to gather

% T3 Dec. 2002, pp. 35-49.

" T. 1 Apr. 2003, p. 110.

70T, 8 Apr. 2003, pp. 35-37.

I Exhibit P105/4H; T. 3 Apr. 2003, pp. 58-59.
2728 Jan. 2003, pp. 34-35.

7 Exhibit 3D223; T, 24 Mar. 2003, pp. 25-26.
4T 6 Mar, 2001, p. 52.
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electoral consensus. What he heard at meetings was the CDR trying to promote
killings.””*

309.  Witness AHB, a Hutu farmer, testified that he saw Baravagwiza in 1991, going to
a CDR meeting in Mutura. He named people he knew, Mbarushimana, Kanoti and
Sinanduru, who went to the meeting and told him about it. They were told to rceruit
members for the CDR and they were told it was important to look for /nkotanyi, meaning
the Tutsi. After the rally many Tutst were killed and others were taken away. Witness
AHB did not know where all of them were taken. but his conclusion when people are
taken away and never come back is that they have been killed. The body of a woman
called Mukera was found. She had been taken from her home by Sinanduru, who passed
by with the woman where Witness AHB and others were. Later, Sinanduru was arrested
and confessed that he did this, and was imprisoned. Witness AHB was asked to come to
the meeting in 1991 as they were recruiting new members for the CDR. He rcfused to
become a member. He maintained on cross-examination that this rally took place in 1991

-

and said that even if it did not exist elsewhere, CDR cxisted at that time in his region.>”

310. Witness X testified that in either February or March 1992, he attended a CDR
rally in Nyamirambo stadium, where Nahimana was present, during which Barayagwiza
spoke and used the term “gutsembatsemba”, which meant “kill the Tutsi”.*"” Nahimana
testified that contrary to Witness X's testimony, therc was mno mention of
“tubatsembatsembe™ ™ during this rally. He said the person responsible would have been
prosecuted, as was Mugesera. The speakers talked about their political ideologies and
CDR’s programme. Nahimana stayed until the end of the meeting as he was interested to
know what was attracting people from MRND to join CDR. He said that it was the end of
1993 to January/February 1994 that there were complaints a gainst CDR for singing a
song using the words “tubatsembatsembe”, an accusation CDR denied.””

311. Defence Witness D3, a banker, testified that the statements made during CDR
rallies showed an irreparable split between the Hutu and Tutsi** On cross-examination
by Counsel for Ngeze, Witness D3 clarified that he had only attended one CDR rally. He
could not recall the number of speakers at the rally but said that it lasted four or five
hours. When asked how many speakers made comments regarding a split between the
Hutu and Tutsi, he replied by reciting a proverb he heard at the rally: “The Hutus and
Tutsis will share what they have to share when the sun that you see would have gone
down.” After the spcaker said this, the CDR members applauded in approval, which
convinced Witness D3 that it represented CDR ideology. He said that this statement was
in line with all that was said at the rally, the speakers at which were CDR members.”"’

™ Ibid., pp. 19-21, 37-60.

7627 Nov. 2001, p. 118, pp. 141-153

7T, 18 Feb. 2002, pp. 71-75.

8 Tubatsembatsembe means “let’s kill the Tutsi” and gursembatsemba “kill the Tutsi” in the imperative
form.

79T, 19 Sept. 2002, pp. 106-110.

0T, 13 Jan, 2003, p. 12.

1T, 13 Jan. 2003, pp. 37-41.
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312. Prosecution Witness Frangois-Xavier Nsanzuwera, the Kigali Prosecutor in 1994,
testified that he knew the CDR very well and described it as a political party composed of
Hutu extremists. He witnessed several CDR demonstrations at the end of 1993 and in
1994 - some were peaceful and others were not.”*? The witness said CDR demonstrations
targeted several institutions and individuals, He described some incidents involving CDR
members. Once, they looted the office of the President of the Constitutional Court.
Another time they attacked some of Nsanzuwera’s officials and broke the windows. Yet
another time they invaded the building of the Ministry of Justice, threatened the Minister

of Justice and asked him to dismiss Nsanzuwera. They told the Minister that they had no
conhdence in Nsanzuwera because he was Tutsi and he was not doing his job properiy
Nsanzuwera testified that he is a Hutu***

Acts of Violence Perpetrated by CDR Members

. 313.  Several witnesses testified as to acts of violence perpetrated by CDR members.
Des Forges cited a complaint from a priest of Kabarondo church to the local police in
respect of an attack at the church in early August 1992. The priest was injured and the
vicar threatened by assailants from the CDR, who came to the church after their meetmg
demanding that the priest hand o ver Tutsi they claimed had taken shelter there.”™ On
cross-examination, when asked how the priest knew the assailants were CDR members,
Des Forges noted that he said they had come from a CDR meeting. She said she knew
this attack had taken place because she had interviewed those involved. *%¢ Des Forges
gave other examples of violence perpetrated by the CDR, citing the case of a man called
Nduwayezu who was attacked in Gisenyi in late January 1993, and identified several of
his assailants as CDR members. She also mentioned a street demonstration in Kigali in
late May 1992, which resulted in five deaths that involved two CDR members, including
Katumba, a known CDR youth leader in Kigali. Des Forges said that several diplomatic
representatives examined violence commitied against the Tutsi in late 1992 and early
1993, and they concluded that the CDR was involved in orgamizing and executing these
massacres. The International Commission of Investigation on Human Rights Violations
in Rwanda since October 1 1990, which conducted its investigation in January 1993,

. heard witnesses spcak of attacks by militia of the Interahamwe and the CDR.**” Omar
Serushago, an /nterahamwe lcader, testified that in 1992 and 1993 he saw Barayagwiza
and Ngeze together at CDR mcetings in Gisenyi town. Onc of the purposes of these
meetings was to collect funds for the purchase of weapons.™

314.  Des Forges testified that in the latter part of February 1994, after Bucyana was
killed by a crowd in Butare in retaliation for the killing of Gatabazi, the leader of thec PSD
party the day before, the /nterahamwe and the CDR reacted to these assassinations by
attacking Tutsi and members of o pposition political parties in Kigali, killing about 70

#2723 Apr. 2001, pp. 25-26.

3T, 24 Apr. 2001, pp. 11-12,

4T 23 Apr, 2001, p. 182,

23 Exhibit P137; T. 21 May 2002, pp. 71-72.
0T, 29 May 2002, pp. 38-39.

7729 May 2002, pp. 161-164.

T, 15 Nov. 2001, pp. 86-88.
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people.zﬂlJ Des Forges stated that Rawson, the US Ambassador to Rwanda in 1994, told
her of a telephone conversation he had with Barayagwiza in the early months of 1994,
which he described as virtually a shouting match. He had asked Barayagwiza 1o restrain
CDR party members who were engaged in street violence. Barayagwiza said that he was
doing his best, but it was extremely difficult to restrain party members because they were
overcome with fear and anger. o

315,  Witness AFX, a Tutsi man from Gisenyi, testified that the main activities of CDR
in Gisenyi in 1994 werc the erection of roadblocks and killings. The roadblocks were set
up in 1993 to allow them to identify Tutsi travelling through these areas, and they were a
way for the CDR to show its presence, although there were no killings at the roadblocks
at that time.””' He said those at the roadblocks were mostly youth, men and little boys.
Witness AFX said there was a roadblock two kilometres from the witness’s home. The
witness never went to the roadblocks in 1994 but had friends who manned the
roadblocks, and he said some killings even took place near his home. The killers would
use machetes, guns, grenades and clubs.*”

316. Witness ABC, a Hutu shopkeeper, testificd that the CDR was an organization that
purported (o exterminate Tutsi and pcog)lc from Butare and Gitarama. He said he knew
this as they acted publicly and openly.”” He described three roadblocks placed at one-
kilometre intervals and said that the roadblocks were manned by the Impuzamugambi and
members of CDR. He said Baravagwiza supervised the roadblocks in that location.”*
Witness ABC testified that in April, May and June 1994, hc was forced by the
Impuzamugambi to work at the roadblock near the Canadian Embassy. At the roadblock,
those bearing identity cards saying they were Tutsi were killed. The fmpuzamugambi
were armed. If Tutsi were identified, they would be separated and told to sit at a
designated place until the evening when they would be taken ¢lsewhere to be killed.”*
He mentioned the killing of several children, and a number of others who were killed. He
recounted one incident in May, where he heard people being thrown into an emptied
septic pit, alive, and covered with stones. The next day he saw traces of blood in the
compound and the bodies in the septic tank, covered with earth. He had previously seen
eight Tutsi manning the roadblocks but they were no longer there and he realized that
they had been killed and thrown into the tank. He was told by the Impuzamugambi to say
that they had left to rejoin the fnkotanyi >

317, Dcfence Witness B3, a CDR member, acknowledged that the CDR had a militia,
the Impuzamugambi.”’’ He testified that he was not proud of the excesses of CDR, which

* T, 23 May 2002, pp. 54-56.

0T 21 May 2002, pp. 151-153.

1.7 May 2001, pp. 17-18.

273 May 2001, pp. 20-23.

3T, 28 Aug. 2001, pp. 48-51; T. 29 Aug. 2001, p. 95,

4T 28 Aug. 2001, pp. 23-24, 83

25T, 28 Aug. 2001, pp. 76-79; T. 29 Aug. 2001, p. 4],

26T 28 Aug. 2001, pp. 26-41, 80; T. 29 Aug. 2001, pp. 13-14; T. 30 Aug. 2001, p. 7.
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ran counter to human rights.””® Excesses needed to be corrected and he recognized that
CDR had a dark side, like other parties, but he remained proud of the positive aspects of
the party. He defined the excesses as internecine conflicts, and agreed that all forms of
hatred and the killing of Tutsi and Hutu would be included within that definition.?”
When asked on cross-examination whether the CDR was the best political party to unite
the Hutu and Tutsi, Witness B3 said that it had been proven not to be s0.°%

318, Hassan Ngeze testified that he did not see any CDR members at roadblocks and
did not recall any CDR leaders call for arms to be provided to those at the roadblocks. He
stated that if they had called on the Government to provide arms to the military and
others, not to those at the roadblocks, but to protect the country and to stop the RPF, it
would not have been objectionable.*”" On cross-examination, Ngeze was asked what he
meant by the reference to “our men at the roadblocks”, which he had made during an
intervicw on Radio Rwanda, whether he was referring to the militia of the Interahamwe
and Impuzamugambi. N geze denied this reference, stating that he was referring to the
people inside Rwanda who were not for the RPF. The text of the broadcast does not make
reference to the militia. The term “our men” has no antecedent. ***

Impuzamugambi: The Youth Wing of CDR

319. A number of Prosecution witnesscs testified as to the existence of a youth wing of
CDR, which served as a militia for the party. Prosecution Witnesses AHI, AFB, AGX,
and Scrushago all testified that the CDR had a youth wing called the Impuzamugambi, as
did Defence Witness ASL*” Prosccution Witness A HI, currently in prison in Gisenyi
accused of genocide, was a member of CDR from 1992. He testified that he was a
member of the youth wing, the /mpuzamugambi. Their role was to protect the CDR
officials at prefectural level. The Impuzamugambi played this role from May 1992 to
1994. In 1994, however, he said their role was to kill the Tutsi. Witness AHI saw them,
and the Interahamwe, kill with machetes, guns, grenades and iron-studded clubs obtained
from the military camps and distributed by military officials he named.”" Witness AFB
testified that Barayagwiza and other members of the CDR established the youth wing, or
the Impuzamugambi, which he knew because they used the term “fubatsembatsembe”, a
term used by Barayagwiza in his mectings. He considered that it was acceptable to
establish a political youth wing by inculcating in it the need to wager a political cultural
war, but he said the Impuzamugambi members were taught to kill. >

320.  On cross-examination. Des Forges countered the assertion made by Counsel for
Barayagwiza that the CDR never had a militia. She testified that there was a recognizable

5T, 3 Dec. 2002, p. 84.

#7T. 4 Dec. 2002, pp. 22-23.
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group of young people attached to CDR, with an organization and clected officers, and
they were recognized to exist by tens of thousands of Rwandans. She cited
Barayagwiza’s book, Le Sang Hutu esi-il rouge?, as having said that the youth wing of
the CDR conducted elections in the early months of 1994 but later she corrected herself
and acknowledged that the clections mentioned were for the CDR party itself. She also
cited the identification of Katumba as president of the CDR youth organization in a sector
of Kigali. In addition, she referred to the meeting notes of the CDR Executive Committee
for November 1993 where it is stated that the youth wing had got out of hand and were
mterfering in political decisions, and they needed to be reorganized to provide protection
for the members, not interfere in political decisions. Subsequently, there was an effort to
restructure the party vouth in early 1994. Des Forges also noted that the name
“Impuzamugambi” was used in CDR press releases and possibly B arayagwiza’s book,
and that people understood it as referring to the youth wing, rather than to the party itsclf.
As further proof of the existence of a CDR militia, she cited a passage (rom
Barayagwiza’s book, in which he wrote, “Our youth wing did not rcceive the same kind
of arms until after early April and our youth wing was just getting organised.™"® Several
other passages of the book were cited, including mention of the Impuzamugambi fighting
together with the fnterahamwe, highlighted by the Prosecution as a reference to the
militia but challenged by Counsel lor Barayagwiza who noted that the text referred to the
Impuzamugambi and Interahamwe as “youth,” not “militia”.*"” The sentence in question,
and the following sentence. read as follows:

African Rights should know how to differentiate between the “militia” that
fought valiantly against the RPF, its allies and accomplices and the Interahamwe
or the Impuzamugambi, youth respectively from the MRND and CDR parties. If
some of these vouth took up arms to defend the country, they did not do so as
members of the youth of these parties but as Rwandan patriots.’”

Counsel for Barayagwiza highlighted another passage in the book stating that the CDR

did not have a militia.*®”

321. Hassan Ngeze stated in his testimony that he did not know if CDR officials had
encouraged their youth to kill the enemy, the Tutsi, and he did not know if CDR leaders
had called for arms to be provided to the /aterahamwe or Impuzamugambi 1o fight the

310
enemy.”

The Relationship Between CDR and MRND

322.  Many wilnesses testified as to the relationship between the CDR and the MRND.
Des Forges stated that the /nterahamwe and the CDR militia operated jointly throughout
1992 to the end of January 1993. Subsequently. there was a break so severe that
Barayagwiza wrote in his book, Le Sang Hutu est il rouge?, that if ever there were a time

*% 7. 29 May 2002, pp. 169-174.

T, 9 July 2002, pp. 99-101.

**% Exhibit P148, p. 99 (translation from French).

% Exhibit P148, p. 245; T. 9 July 2002, pp. 100-101, 242.
M0 4 Apr. 2003, p. 15,
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when the CDR would have eliminated the President. it would have been in March 1993,
By August 1993, CDR was moving more into alignment with MRND, which culminated
in an extremely close cooperation by late October 1993 with the beginning of the Hutu
Power movement. [Barayagwiza wrote in his book that after 6 April 1994, the militias of
the parties essentially became fused into one force.]'"

323. Witness AHA, a friend and colleague of Ngeze who was present at meetings
between Ngeze and Baryagwiza when CDR was being established, said that therc was

concern that MRND was becoming infiltrated with Tutsi, and CDR was envisioned as a
party of Hutu that would be safe from infiltration, set up by members of the MRND who
had left that party.’'” Witncss ABE also testified that the CDR was a split from the
MRND, but he described it as MRND’s daughter, adding that the MRND supervised the
activities o f the CDR.*"* The C DR was founded so thatit could say things which the
MRND could not, as it presented itsclf as the party of all Rwandans, such as words
sowing division on the basisof legmnal or ethmc d1f‘ferences W |mess ABE said that

opposition partles to mtroduce mulnpaﬁwsm CDR was 1he extremist mouthp1ece of thc
MRND, which, he concluded, approved of the CDR as it did not act against the party for
what it was saying, propagating hatrcd belween the ethnie groups. *1* He stated in cross-
examination that the CDR communiqué of 9 March 1993, calling for Habyarimana’s
resignation, was intended to fool people and that there was no follow up. He said
Habyarimana fought hard for CDR to be part of the government. 1 Witness ABC said
MRND and CDR were one and the same, organizations that wanted to exterminate Tutsi
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324. Witness AAY testified that the Impuzamugambi of CDR and the Interahamwe of
MRND worked together.”'” He said the CDR and MRND were the parties 1hdt ran the
country and therefore an Interahamwe could be more powerful than a soldier.’'® Witness
AHI, a member of the CDR and its /mpuzamugambi youth wing, was in charge of
hoisting and lowering the CDR flag in Gisenyi. He was told that only MRND and CDR's
flags could be hoisted. not flags ofother panies. He testified that the /mpuzamugambi had

f=) ?

part in klllmgs M9 Witness AAM, a Tutsi farmer from Glsen)n, 1<.st1[ted that between
1990 and 1994, Tutsi were killed by the CDR and MRND parties for the simple fact that
they were Tutsi.*’ Witness ABC, a Hutu shopkeeper from Gisenyi, testified that on 7
April 1994, at about 5 a.m., he heard gunfire as well as bomb and grenade explosions. He
saw Interahamwe and Impuzamugambi using whistles. At Kimihurura, he saw people
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carrying machetes and guns pursuing Tutsi in the area. When the Tutsi tried to flee to
Gikondo, they were killed with machetes and some members of the CDR and
Interahamwe were shooting at them with guns. Tutsi were being pursucd in other areas as
well. At roadblocks, rnanned by CDR members and Impmamugambc. Tutst were not
allowed to pass. There were many dead Tutsi bodies on the road and in the marshes.”’
He said MRND and CDR were orbamgatmns that wanted to exterminate Tutsi and did
not want any Tutsi to remain alive. 322

325.  Witness BI testified after she was mentioned on RTLM a stone was thrown into
her house by two persons wearing CDR berets and another person belonging to the
Interahamwe. The witness tried twice to inform the police that she had been threatened
but in vain as the fmpuzamugambi and Interahamwe were the tools of those in power. On
another occasion, the witness was attacked in the street. Some of her attackers were
wearing CDR uniforms and berets while others were in civilian clothing. On cross-
. examination, Wlmegs BI said lhat Lhe violence in dlffCICﬂl parts of the country fmm

sometimes accompamed by soldiers, and the target of the \rloience was the Tut31

326. Witness LAG, a detainee in Cyangugu since 1995 for his participation in the
events of 1994, testified that on 7 April 1994, at 10 am., a sccurity meeting for
Cyangugu prefecture was held and attended by MRND and CDR leaders. They instructed
him and others to flush out the Tutsi wherever they are hiding, to set up roadblocks to
prevent those wﬂh vehlc]es from ﬂeemg and to orgamze patro]s lt was the MRND and

in charg:,e of the madblock He sald the MRND and (‘DR leadcrs composcd the
government of the time. They were instructed by these leaders to look for members of
opposition parties. They were supposed to set their houses and flags on fire. The witness
confirmed that they did as they were told — Tutsi were arrested, and houses and flags
burnt, They set up roadblocks, one of which was manned by Witness LAG with about
thirty people. They had grenades, machetes, clubs and the witness had a Kalashnikov.
Their duty was to eliminate Tutsi trying to pass through on their way to Zaire. They

o ; .
but according to Witness LAG that was a term for the benefit of foreigners. He said, “The
training was not within the framework of the civil defence, because after that people went
to kill Tutsis.” If civil defence were the ohjective, he said, these people would not have
been killed, adding subsequently, “The roadblocks which were set up were not intended
for any defence whatsoever. The object of these roadblocks was to stop Tutsis from
flecing and to inflict harm upon them.™**

327 Omar Serushago testified as o two meetlings that [00K place between January and
April 1994, within a few days of each other. Members of the CDR and MRND were
present, including Barayagwiza and Ngeze. The meetings were for businessmen and

21T, 28 Aug. 2001, pp. 20-24.

27,28 Aug. 2001, pp. 48-51; T. 29 Aug. 2001, p. 95.

f“ T. 8 May 2001, pp. 89, 112; 1. 14 May 2001, pp. 144-146.
4T, 30 Aug. 2001, pp. 59-70; T. 3 Sept. 2001, pp. 59-64.
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intellectuals, and B arayagwiza spoke at the second meeting, saying there was a single
enemy, the Tutsi, and they had to fight that enemy rapidly. The purpose of this meeting
was to raise funds to buy weapons such as firearms and machetes. Both Barayagwiza and
Ngeze contributed money during this meeting.’”” Serushago also testified that at the time
of the dcath of Bucyana in February 1994, he saw a fax sent by Barayagwiza when he
was in front of Ngeze’s kiosk in Gisenyi. The fax was addressed to the Youth Wing of
the CDR Party and the MRND Party, and it stated that now that the /nyenzi had killed the
CDR Chairman, all Hutu were requested to be vigilant to closely follow up the Tutsis
wherever they were hiding. It said that even if they were in churches, they should be
pursued and killed. Serushago testified that from April to June 1994, CDR and
Interahamwe groups held meetings every evening to report on the number of Tutsi
killed** These meetings were attended by the leaders, including Barayagwiza and
Ngeze. The practice for all six groups of Interahamwe and Impuzamugambi in Gisenyl
was to have members of both MRND and CDR in each group.”’ The dominant parties in
Gisenyi were MRND and CDR.*** Serushago testified that they were like a single party
and had the same objectives, which he characterized as hatred and extremism.’ ¥ Another
member of the /nterahamwe, Witness X, testified that the MRND and CDR were closely
linked and that /nrerahamwe would assist at CDR rallies and vice versa. He said he had
learned from the MRND Executive Committee that they were about to create a party
purely for the Hutu.™" He described CDR as a radical wing of MRND, the word “radical”
meaning that it comprised a single ethnic group.**’

328. Nahimana testified that several MRND members left MRND to form CDR
because they subscribed to its ideology, and he spoke of them as separate parties.’’
Ngeze also spoke of MRND and CDR as separate parties, noting that Nahimana was with
the MRND party and had no connection with the CDR.>* Defence Witness 12 testificd
that CDR was formed because some considered MRND not to be adequately firm with
the RPF, and to have a soft attitude. This was because MRND was thought to have made
too many concessions in favour of RPF in the negotiations on the Arusha Accords.
According to Witness 12, CDR believed that as Hutu were in the majority, they should be
in the majority in the country’s institutions. He disagreed as he thought they should be
defined through a democratic majority, not an ethnic one, but he denied that CDR used
force 1o achieve its objectives.””

329. A number of Defence witnesses called by Counsel] for Ngeze, including Witnesses
RMI18 and BAZ1 affirmed in their testimony that the /mpuzamugambi was the youth

**T.15 Nov. 2001, pp. 111-114

% Ibid., pp. 118-126.

77,16 Nov. 2001, pp. 39-40, 51.

25T, 19 Nov. 2001, pp. 43, 92; T. 20 Nov. 2001, pp. 58-59.
7T, 21 Nov. 2001, pp. 23, 27.

#UT. 18 Feb. 2002, pp. 62-66.

*1T,25 Feb. 2002, pp. 95-104.

2T, 19 Sept. 2002, pp. 43-44.

T, 8 Apr. 2003, pp. 12-13.
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wing of the CDR.**® The Witness BAZ15 testified that the Tutsi of all ages and both
sexes were in danger in 1994 as they were being killed by Interahamwe and
Impuzamugambi >*® The Impuzamugambi wore red, yellow and black uniforms and berets
during CDR rallies. He saw the militia take people away, and once he saw them killing
people. The people manning roadblocks in 1994 wore military uniforms, not political
party uniforms, and the witness could not identify the party to which they belonged,"}?
Witness BAZ1 testified that he saw only the Inferahamwe, who wore party colours, and
never the Impuzamugambi in Gisenyi® ™

Credibility of Witnesses

330.  The Chamber has made findings on the credibility of the testimonies of Witnesses
GO, LAG, AFB, MK, EB, AEU, AGX, X, AHB, AFX, AHA, AAY. AHIL BJ,
Nsanzuwera, Serushago, Nahimana and Ngeze, as set forth in paragraphs 608, 333, 815,

. 886, 812, 814, 813, 547, 724, 712, 132, 774, 775, 465, 545 and 816, and sections 5.4 and
7.6.

331.  Witness ABC was cross-examined on a number of details in his testimony. He
was asked how he could determine from what he heard that people were being attacked
by machetes rather than other weapons. He replied that when someone was attacked by a
machete but did not die, he could hear their cries. Witness ABC was questioned on his
testimony that he was compelled to work with the Impuzamugambi. He stated that they
did not put a gun to his head but told him he could not remain in the house while they
were outside. He said he drank with them, later clarifying that it was only once, because
he thought he was going to be killed. Witness ABC was also questioned on his written
statement, in which he said he could not read or write, yet he claimed to be able to read
Kangura and had testified that Kabanabake was a writer for Kangura. He said he had told
investigators that he had not had any schooling, and he explained that he had heard about
Kabanabake working for Kangura on RTLM. He was questioned as to whether he was
confusing Kabanabake with Kabonabake, another journalist, but he maintained his
testimony, saying he knew the journalist well. It was put to Witness ABC that he was

. testifying to save himsell” as he was identified with the [mpuzamugambi and the
roadblocks. He maintained that he was testifying under oath to what he had seen. The
Chamber considers that none of the issues raised on cross-examination effectively
challenged the credibility of the witness. The Chamber therefore accepts the testimony of
Witness ABC as credible.

332. Witness ABE was questioned in cross-examination on his political vicws
regarding the war and the position of Rwandan refugees.”” He was also questioned about
his imprisonment in Rwanda in 1991 and 1992 on charges of being an RPF accomplice.
He acknowledged that he was imprisoned on these charges but denied that he was an RPF

P37, 3 Mar. 2003, p. 38; T. 16 Jan. 2003, pp. 65-66; T. 13 Mar. 2003, p. 84.

“¢ Ihid., pp. 37-38.

77, 3 Mar. 2003, pp. 57-58.

7,27 Jan. 2003, pp. 90-91.

T 26 Feb, 2001, pp. 100-110: T. 27 Feb. 2001, pp. 12-15, 23-24; T. 28 Feb. 2001, pp. 4-9.
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accomplice.”*” Witness ABE was questioned about his organizational affiliations and any
relationship that he or the organization he belonged to, Humura, had with the Rwandan
government. He said that neither he nor the organization had any affiliation with the
government.”*' When asked about the fact that he testified to an MRND meeting in 1993
that he had not mentioned in his statement, Witness ABE explained that when he was
interviewed for his statement, he answered the questions he was asked and may have
remembered other incidents later.**” The Chamber considers that the witness’s credibility
was not impaired on cross-examination and accepts his testimony as credible.

333. Witness LAG was convicted of genocide as an accomplice and is currently
serving an 11-year sentence in Rwanda, following his guilty plea and agreement to
cooperate with government prosccutors in Rwanda. He was not accused of having
personally killed anyone. Witness LAG was questioned extensively on his imprisonment
and his plca agreement, particularly the negotiation of the agreement. He denied that he
was testifying to help some of his relatives who are detained and facing charges, and he
denied that he had obtained a relatively low sentencc after agreeing to testify against
Barayagwiza and N geze.343 Witness LAG was cross-examined on the circumstances in
which he heard Barayagwiza and Ngeze speak at Bucyana’s funeral, and he affirmed that
he was able to see and hear both of them** He was questioned about details in his
testimony that seemed contradictory to Counsel, such as whether he saw the houses of
Tutsi already burning or whether he was there when they started burning. Witness LAG
consistently provided cxplanations and clarifications, and the additional detail
established, in the Chamber’s view, that these were not in fact ¢ ontradictions.™* T he
Chamber notes that Witness LAG was not forthcoming in his responses in cross-
examination. Questions often had to be repeated many times before he would provide an
answer, The Chamber considers that this lack of responsiveness, while unhelpful to the
proceedings, did not affect the veracity of his testimony. For these reasons, the Chamber
finds the testimony of Witness LAG credible.

334. Defence Witnesses BAZ1 and RM118 were not cross-examined further about the
Impuzamugambi. The Chamber considers that their testimony on this matter was not
challenged and finds that their evidence on this matter is credible. Witness BAZ4 was
not examined further about the CDR. The Chamber considers that his testimony on this
issue was not challenged and finds that his evidence on this issue is credible. Witness
RM117 was not cross-examined further about the CDR. The Chamber considers that her
testimony in this respect was not challenged and finds that her evidence on this issuc is
credible. Witness B AZ15 was not cross-examined further about the /mpuzamugambi.
The Chamber considers that his testimony in this respect was not challenged and finds
that his evidence on this issue is credible. Witness B3 was clear and forthright in his
testimony on CDR, even acknowledging that CDR fell short of the democratic principles

T, 26 Feb. 2001, pp. 132-133.

17,27 Feb. 2001, pp. 62-68.

2 Ibid., pp. 125-126.

1T, 30 Aug. 2001, pp. 90-119 (Closcd Session); T. 3 Sept. 2001, pp. 111-133; T. 4 Sept. 2001, pp. 1-5,
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to which it aspired. For these reasons, the Chamber considers that his testimony on CDR
was credible. Witness D3 was not further cross-examined on CDR. The Chamber
considers that he was not ¢ hallenged on ¢ ross-examination on this issue and finds his
evidence on CDR credible. Witness I2’s testimony on CDR was not effectively
challenged and the C hamber c onsiders that his evidence on this issue is credible. The
witnesses corroborate one another in their testimony on CDR and the /mpuzamugambi.
Witness ASI denied that CDR was an extremist party, He had not personally attended
any CDR meetings.”*® His testimony on CDR was limited and the Chamber will not rely
on his evidence on CDR.

Discussion of Evidence

335. While at a formal level membership in the CDR was officially open to all
Rwandans for membership, although it purported to represent the interests of the Hutu,
the evidence clearly indicates that in fact the membership of the CDR was exclusively
Hutu not only as a matter of practice but as a matter of policy. The widespread
perception, reflected in newspaper cartoons, was that the CDR was one hundred percent
Hutu, and the testimony of Wimess X suggests that even mixed parentage was a bar to
CDR membership. The description of Witness EB, tip-toeing out of the stadium
frightened and covering his nose, illustrates the personal impact of the ethnically based
membership criteria in which public attention was drawn to physical features of those in
attendance at a CDR meeting. The Chamber notes that the CDR membership policy of
Hutu exclusivity, affirmed by the testimony of Hutu as well as Tutsi witnesses, was
communicated personally to Witness X by Barayagwiza, and to Witness AGX by Ngeze.
Witness AFB heard Barayagwiza say publicly at a C DR meeting that the CDR was a
party for the Hutu, a statement consistent with the policy framework of the CDR, based
on the principle that e ach ethnic group had its own interests and should have its own
party to represent those interests. Although Witness B3 testified that CDR membership
was open to all, regardless of ethnicity, he was unable to name any Tutsi members of the
party. The Chamber did not find Ngeze's testimony that there were many Tutsi members
in the CDR and a Tutsi woman on the Executive Committee credible, and notes his own
statement, made in an interview on Radio Rwanda, that the seed sown by the CDR, an
invitation e xplicitly directed to the Hutu population to unite and fight the enemy, had
borne fruit. While there may have been a few Tutsi individuals who attended CDR
meetings or were even referrcd to as CDR members, the Chamber considers, based on the
evidence, that such number would be negligible and would not render the
characterization of the CDR as a Hutu party inaccurate.

336. Evidence has been introduced regarding acts of violence perpetrated by CDR
members, With regard to some individual acts of violence, such as the attacks on Witness
BI by persons wearing CDR caps or uniforms, there is no evidence that the attacks were
organizationally initiated by the CDR, In fact, Witness Bl mentioned an RTLM broadcast
as having prompted the attacks, and her attackers were not only CDR members. With
regard to the attack on a church in August 1992 by CDR members, the Chamber notes
that the attackers had come from a CDR meeting and were demanding that Tutsi hiding

5T 4 Nov. 2002, pp. 48, 72.
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in the church be handed over to them. While not every incident of violence perpetrated by
a CDR member can be traced back to a CDR directive, there is evidence that the party
was promoting this violence, and so the occurrence of it following a CDR meeting
suggests that it was related to the message conveyed by the meeting. That message,
conveyed at meetings according to several witnesses, was not only that CDR was a party
for the Hutu but also that the Tutsi should be exterminated, “tubatsembatsembe” or “lel’s
exterminate them”, which, according to Witness X, Barayagwiza himself said. Nahimana
denied that this term was mentioned at the CDR rally he attended, but other witnesses,
including Witness AFB and Witness X, testified that the term was used. Witness AFB
testified, more generally, that it was a term Barayagwiza used in his meetings. Even
Nahimana affirmed in his testimony that there were complaints against CDR in the end of
1993 and beginning of 1994 for singing a song using the word “tubatsembatsembe”. The
Chamber notes that a review of violence committed against the Tutsi in late 1992 and

early 1993, undertaken by several diplomats, concluded that the CDR was ivolved in
organizing and executing massacres. When asked to restrain CDR members from
violence, Barayagwiza reportedly told the US Ambassador that it was extremely difficult
to do so because they were overcome by fear and anger. He said he was doing his best,
but the conversation was described as virtually a shouting match, which suggests that he
was in fact defending the violence. According to Serushago, Baryagwiza and Ngeze were
raising funds, as well as themselves contributing, for the CDR to buy weapons, although
the Chamber notes that this testimony is not corroborated. The witness testimony
indicates that the violence perpetrated by the CDR was increasingly organized in 1994,
The testimony of Witness ABC, describing the killing of Tutsi by Impuzamugambi
manning a roadblock, is clear evidence of a systematic effort by the Impuzamugambi to
kill Tutst.

337. The Defence challenged the evidence presented by the Prosecution that CDR had
a youth militia. Although the formal structure of the CDR youth wing does not emerge
from the evidence, it is acknowledged by Defence witnesses that the CDR had a youth
wing, called the Impuzamugambi. The Chamber notes some confusion arising from the
fact that the word /mpuzamugambi is also a part of the name for CDR in Kinyarwanda,
Impuzamugambi Ziharanira Repubulika. Nevetheless, it is clcar from the evidence that
Impuzamugambi referred to the youth wing of the CDR and was generally understood as
such. In his book Le Sang Hutu est-il rouge?, Barayagwiza named the Interahamwe and

the Impuzamugambi as the youth from the MRND and CDR parties, respectively.
However, his words were misrepresented by the Prosecution as an acknowledgement that
the youth wing was a militia. He clearly stated in the following sentence that the CDR did
not have a militia and that if youth among the Impuzamugambi took up arms, they did so
independently rather that in the capacity of their membership. Yet Defence Witness B3, a
CDR member, acknowledged that the CDR had a militia and that it was the
Impuzamugambi. He also acknowledged what he referred to as the excesses of the CDR.
Several Prosecution witnesses, including Witness AHI, himself a member of the
Impuzamugambi, testified that the Impuzamugambi were taught to kill, and that that was
their role. While some witnesses attributed the killing to the CDR generally and others
mentioned the Impuzamugambi more specifically, the killing was clearly attributed to the
CDR, and their target was clearly the Tutsi population, as Witnesses Bl, AAM, ABC,
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AHI, LAG, and Serushago all testified. Witness AFX testified that the main activities of
the CDR in Gisenyi in 1994 were the erection of roadblocks and killings, and Serushago,
an Interahamwe leader in Gisenyi, testificd that there were CDR members in each of the
militia groups in Gisenyi. Ngeze's testimony that he did not see any CDR members at the
roadblocks is not credible.

338. The Chamber considers that the link between the CDR and the MRND was a link
arising from these violent activities, in the sireets and at the roadblocks, and particularly
between the party youth in the Impuzamugambi and the Interahamwe and the leaders
organizing the effort to flush out and attack or kill the Tutsi. The evidence of Witnesses
AHI and LAG, and Serushago, all of whom were involved in these activities, indicates
that there was a close collaboration, which was confirmed by the testimony of other
witnesses who saw the two groups attacking together. Both Witness LLAG and Serushago
testified that there were joint CDR/MRND meetings to coordinate and review action. At
the higher organizational level, the evidence of formal association is less conclusive.
From all the testimony it is clear that the CDR was founded by those previously
associated with the MRND. But Nahimana and Ngeze both testified that the parties were
distinct, and it is clear that Nahimana was an MRND supporter while Ngeze was a CDR
supporter. Witness ABE suggested that the CDR was founded to act covertly on behalf of
the MRND, to say what the MRND was unable to say publicly. This testimony is not
entircly consistent with the testimony of Witness AHA that CDR was founded out of
dissatisfaction with perceived Tutsi infiltration of MRND, nor is it consistent with the
testimony of Alison Des Forges that there was a severe break between the parties in the
first half of 1993, By August 1993, she said the rift was closing, and by October 1993 she
described an extremely close cooperation. The testimony of wilnesses such as ABE that
the two parties were one and the same appears to reflect a perception of their common
purpose rather than an organizational a ffiliation, a symbiotic relationship 1n which the
two parties shared the goal of eliminating the Tutsi population.

Factual Findings

339.  The Chamber finds that the CDR was a Hutu party and party membership was not
open to Rwandans of Tutsi ethnicity, This policy was explicitly communicated to
members and the public by Barayagwiza and Ngeze.

340. During the year 1994, and in particular, the period 6 April to 17 July 1994,
Barayagwiza continued to exercise effective leadership over the CDR Party and its
members. The killing of Tutsi was promoted by the CDR, as evidenced by the chanting
of “tubatsembatsembe” or “let’s exterminate them” by Barayagiwza and by CDR
members in his presence at mass rallies.

341.  The CDR had a youth wing, called the Impuzamugambi, which became the CDR
militia. The CDR members and /mpuzamugambi were supervised by Barayagwiza and
acted under his control in carrying out acts of killing and other acts of violence.
Roadblocks were crected and manned by Impuzamugambi, for the purposc of identifying
and killing Tutsi civilians. Barayagwiza gave orders to the fmpuzamugambi at roadblocks
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that Tutsi should not be allowed to pass and that they should kill them unless thcy had
CDR or MRND cards. Barayagwiza supplied weapons to the Impuzamugambi which
were used for purposes of killing Tutsi. The Impuzamugambi, together with the
Interahamwe, killed large numbers of Tutsi civilians in Gisenyi Prefecture.

4. RTLM
4.1 RTLM Broadcasts

342. Many witnesses testified that radio played a significant role in the lives of
Rwandans. Prosecution Expert Witness Alison Des Forges testified that in the 1980s, the
MRND government subsidized the production of radios, which were sold at a reduced
price or even given away to those in the administrative structure of the party. According
to Des Forges, radio was increasingly important as a source of information as well as
entertainment and a focus of social life.”*” RTLM started broadcasting in July 1993.%%
Prosecution Witness BI testified to the popularity of RTLM when it first came on air,
noting that young people could always be seen on the street with a radio listening to
RTLM and that the broadcasts were a common topic of conversation in homes, offices
and on the street. She said almost everyone had a radio and listened to RTLM.*"
Witness FY testified that people listened to RTLM in bars and at work, and that you
could hearitin taxis and at the market. H e said it was popular in Kigali, that youth
cspecially liked the music and that the programmes were not boring.”™"

343.  According to Prosecution Witness Francois Xavier Nsanzuwera, who in 1994 was
Prosecutor in Kigali, R TLM was listened to constantly, and during the l ast months of
1993 and carly 1994 one would find little radios in offices, cafes, bars and other public
gathering places, even in taxis, where people listened to RTLM. Nsanzuwera testified
that after 6 April 1994, militia at the roadblocks listened to RTLM. He described crossing
at least four roadblocks on 10 April, finding all those manning each of the roadblocks
listening to RTLM. He obscrved this on many occasions and described radios and
weapons as the two key objects that would be found at roadblocks. ™' Witness LAG, who
manned a roadblock in Cyangugu, testified that they heard about what was happening in
the country and their leaders’ instructions from RTLM.** Witness ABC, who was also
maming a roadblock, testified that he only listened to RTLM as that was what the others
were listening to.”” The Chamber was shown a video of a roadblock with men listening
to RTLM.

344, Several hundred tapes of RTLM broadcasts have been introduced in evidence, and
various particular broadcasts have been discussed at trial. The Chamber has focused
largely, though not exclusively, on thosc broadcasts that have been highlighted in the
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belief that they represent, in the view of the parties, the most incriminating and the most
exculpatory evidence. The Chamber has identified several areas of inquiry in its review,
looking in particular at broadcasts that raised the issue of ethnicity and broadcasts that
called on the population to take action.

4.1.1 Before 6 April 1994

345. Some RTLM broadcasts focused on ethnicity in its historical context, in an
apparent effort to raise awareness of the political dynamic of Hutu-Tulsi relations. In an
RTLM broadcast on 12 December 1993, for example, Barayagwiza shared his own
experience as a Hutu with RTLM listeners, to illustrate the role of education and culture
in the development of ethnic consciousness:

A Hutu child. ...let me take my own example, for I was bom a Hutu; my father is
a Hutu, my grandfather is a Hutu, my great grandfather is a ITutu and all my
mother’s parents are Hutus. I can go up the genealogy of my family back to about
the ninth generation. They are Hutus. They brought me up as a Hutu, I grew up in
Hutu culture. T was born before the 1959 revolution; my father did forced labor,
as Charles said. My mother used to weed in the fields of the Tuisis who were in
power. My grandfather paid tribute-money. 1 saw all those things, and when I
asked them why they go to cultivate for other people, weed for other people
when our gardens were not well maintained, they would tell me: “That is how
things are; we must work for the Tutsis.”

The Tutsi had to be brought up knowing that he was the chief, that the Hutu child
was under his authority...No Hutu would share his meal with a Tutsi; that was
forbidden. It was inculcated in the Tutsis never to eat with Hutus and we were
told to fear the Tutsis. [t was not because we did not want to eat with them, more
so when they brought delicious food — potatoes baked in palm oil - while for us
we brought boiled maize grain! How we wished to eat with them (laughs), but all
in vain, because it was forbidden. I know you arc aware that [ work with the
Ministry of Foreign Affairs: I have been to many foreign countries and I know
very w;ﬂ} that many Tutsis have kept that culture, especially those who live
abroad.”

346. Prosecution Expert Witness Alison Des Forges described this passage as
communicative of Barayagwiza’'s “insistence that the ethnic groups are a fundamental
reality”. S he suggested that w hile there was nothing wrong with taking pride in one’s
cthnic origins, in the context of a time when Hutu power was being defined as an
ideology in opposition to a minority group, which carried the threat of violence against
that group, such statements could contribute to the heightening of ethnic tensions.
Subsequently she clarified that she was not speaking about the very mention of ethnicity
but about “the reinterpretation of all problems and conflict within Rwandan society in
cthnic terms”.”> The Chamber notes that while Tutsi were a numerical minority in
Rwanda, it is their history of political and social dominance that frames Barayagwiza’s

*5* Exhibit P103/101B; CD 66, K0166106-07.
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349,  When asked about the apparent openness of debate represented by this broadcast
featuring the editor of Kanguka, Des Forges acknowledged that from time to time RTLM
offered opposing points of view in its programs. However, she characterized these
occasions as very few and exceptional, suggesting that they were attributablc to an
immediate perceived political need and did not represent a change in fundamental
policy.”® The Chamber notes that the moderator of this debate, Gaspard Gahigi, the
I:chtor in-Chief of RTLM \01ced a position on the issues being debated, suggesting that

g e J ition of the Tutsi. The debate

constitutes, in the view of the Chamber, an inquiry into the nature of cthnicity in Rwanda
and its political significance.

350. On 31 October 1993, Landouald Ndasingwa, the Tutsi PL party Vice-Chair and
Minister of Social Affairs, was interviewed on RTLM. In the interview Ndasingwa
commended RTLM:

Firstly, I wish to thank the RTLM radio for having given me the opportunity to

react to some of the statements made about me by people with whom we are
running the business of the Liberal Party. It is commendable on the part of the
RTLM to -- for having afforded or given the opportunity to all the parties. This is
in line with the democratic culture on which we have embarked at this point in
time. My statement will focus on the statement made by Mrs. Ntamabyariro, and
Mr. Mugenzi, statcments they made about me in the course of the news
conference that they held last Friday. On the whole, I would say that their
statement contains one and the same message. In other words, each time the
Government in power is faced with serious problems, it refers to inter-ethnic

problems. So in order to resolve 1ts problems and in order {0 hang on o power, 1t
pits one ethnic group against the other. This is an old game beyond which we
have to move particularly at th:% time that we have signed an agrcement on peace
and national reconciliation.™

351. In another broadcast portraying RTLM as an open forum, on 5 January 1994,
Kantano Habimana interviewed an RPF leader, Tito Rutaremara. In his introduction to
the interview, Hahimana described his encounter with the nkotanyi:

The [nkotanyi said, “Kantano hates the fnkoianyi so much; he hates the Tutsi. We
really want him. We must get that Kantano of RTLM. We must argue with him
and make him change his mind. He has to become a partisan of the /nkotanyi
ideology.” All the Inkotanyi wanted to see that Hutu who “hates the Tutsi.” I do
not hate the Tutsi! I do not think it is their real opinon. It is not. Why should I
hate the Tutsi? Why should [ hate the /mkotanyi? The only object of
misunderstanding was that the fnkotanyi bombshelled us. They chased us out of
our property and compelled us to live at a loss on wastelands like Nyacyonga.

That was the only reason for the msunderstanding. There is no reason for hating
them anymore. They have now understood t hat dialogue is capital. They have
given up their wickedness and handed in their weapons. . .

T, 22 May 2002, pp. 186-187, 195.
0 Exhibit |D4B; T. 1 Nov. 2000, pp. 48-49.
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Then T met Dr. Rutaremara Tito.. . That tall Tutsi, from those species commonly
called “prototypes”, that man from Murambi is one of those haughty men who
would say: “Shehe yewe sha!” [Hey, small Sheikh!]. . . Then he [Rutaremara]
asked me to share a glass of beer with him. [ briefed him on the situation here on
our side. Their hotel was full of Inkotanyi [males] and Inkotanyikazi [females]. . .
Tt was a big coming and going crowd of drinking people. Most of the people were
drinking milk... [inaudible] Some drank milk because they simply had some
nostalgy of it. It 18 surprising to see someone drinking 2 or 3 liters of Nyabisindu
or Rubihzi dairy and so forth. There should have becn a shortage of milk in the
dairies. Someone wrote to me: “Please, help! They are taking all the milk out of
the dairy!” T saw this myself. They hold a very big stock of milk.™"

352.  After describing his discussions with Rutaremara and others, Kantano Habimana
commented, “You can really feel that they want also to get to power. They want 1t.”
Habimana noted that he was going to broadcast an interview with Rutaremara,
remarking:

He thought that his ideas counld not be transmitted on RTLM. 1 want o prove
him the contrary. An individual’s ideas or an [nkotanyi’s ideas can be transmitted
on RTLM. Yes. They are also Rwandans. Their ideas would at least be known by
other people. If we do not know their ideas, we will not know them either.**

353. Following the interview, in which Rutaremara criticized the MRND as a
dictatorial regime that killed people, Kantano Habimana concluded by saying:

1 hope that he now understood that even the /nkotanyi can speak on our radio. We
do not want anybody to be silenced. Even the Inkotanyi can speak on our radio...
So, those who think that our radio station sets people at odds with others will he
amazed. You will find out that you were wrong. At the end, it will prove to be the
mediator of people. It is that kind of radio that does not keep any rancor. Even its
journalists do not have any ill feclings. So, the truth is said in jokes. It is not a
radio to create tension as 1t 15 believed to. Those who believes [sic] that it “heats
up heads” are those who lost their heads. They cannot keep on telling lies.*™

354.  Des Forges testified that she recalled this RTLM broadcast but was not aware of
any other occasion on which an RPF member was given an opportunity to speak on
RTLM. She said this intervicw and the debate cited above with Rwabukwisi, the editor
of Kanguka, were the only two times she knew of that RTLM had allowed other voices to
be heard. She also noted that Rutaremara was ridiculed in the RTLM broadcast as a tall
milk-drinking Tutsi and explained the association of milk with Tutsi, who were
historically pastoralists.*®*

355. In the first passage cited above, Kantano Habimana equated the /nkotanyi with the
Tutsi several times, asking, for example, “Why should T hate the Tutsi? Why should [

*° Exhibit 1D9, 3354bis-3353bis; CD 44, K198097-98: 1 Nov. 2000, p. 72.
6 Exhibit 1D9, 3352bis; CD 44, K198100.

*** Exhibit 1D9, 3347bis; CD 44, K198106.

4T .22 May 2002, pp. 192-194.
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hate the Inkotanyi?” The Chamber notes the sarcastic tone of the response, that the only
object of misunderstanding was that the /nkotanyi had bombed and displaced “us”,
presumably a reference to the Hutu. Habimana mocked the “tall Tutsi”, and his extended
derision of the Inkotanyi as drinking large quantities of milk, in effect equating the
Inkotanyi with the Tutsi, Moreover, the Chamber notes that Habimana expressed his own
view in the course of the broadcast that one could “really fecl that they want also to get to
power”.

356. Following the interview, in praising RTLM for giving the RPF airtime, Habimana

made several references to the perception that RTLM “sets people at odds with others”,

that it “‘creates tension”, and that it “heats up heads”™. While he was dismissive of these
‘ so-called “lies” the broadcast indicates full awareness of what was being said about
RTLM at the time and the perception that he, the RTLM joumnalist, hated the Tutsi.

. 357. In an RTLM interview by Gaspard Gahigi, broadcast on 20 November 1993,
Nahimana explained the origins of the term /nyenzi and its relation to the RPF as follows:

There is no difference between the RPF and the /nyenzi because the Inyenzi are
refugees who fled Rwanda afler the mass majority Revolution of 1959, the fall of
the monarchy and the establishment of a democratic Republic. Those who
refused the Republic and the democracy went into self-imposed exile. Not long
after, between 1962 and 1967, those refugees tried to replace the new Republic
by the former monarchy. They launched attacks that killed people. However,
Rwanda had then a national army. the national guard. Those sons of the nation
did their best and drove those attacks out and in 1967, the fnyenzi stopped their
attacks... You understand that the RPF that attacked us is made of those people,
has its origin 1n those Tutsis who fled in 1959, those who attacked us until 1967.
So. they got organized and named themselves RPF. At the beginning of the war
in 1990, we used to say: “The Invenzi have attacked us.” The word “Invenzi™” was
abandoned not long ago when we started negotiating. Kanyarengwe and his
people said: “We do not want to be called Inyenzi... Both the Inyenzi and the
Inkotanyi are people who attack and kill.™*

. 358. In a number of RTLM broadcasts, the terms {nyenzi and Inkotanyi were explicitly
associated or equated with the Tutsi population, and the struggle for power was
characterized in ethnic terms. In an RTLM broadcast on 30 November 1993, Noél
Hitimana reported:

Earlier you heard an Inkotanyi woman who telephoned to insult me. You heard
I how she warned me, but I cannot stand the atrocities committed by the /nkotanyi.
They are people like everyone else. We know that most of them are Tutsi and
that not all Tutsis are bad. And yet, the latter rather than help us condemn them,
support them. But I believe that in the end, they will be discovered and they will
be punished accordingly.”

*$* Bxhibit C7, CD 64, RTLM. Index 0099, K0146481-82.
¢ Exhibit C7, CD 104, KO166082.
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359, In an RTLM broadcast on 1 December 1993, Gaspard Gahigi commented,
“Inkotanyi is an organization of refugees who left in 1959 and others even following that.
But it is mainly an ethnic organization.”™’

360. Some RTLM broadcasts do not even mention the /mkotanyi or the Inyenzi,
referring only to “the Tutsi” in political terms. In an RTLM broadecast on 4 December
1993, Kantano Habimana said:

So the Americans with their Tutsi and Belgian friends started threatening to pull
their dollars elsewhere if Rwanda refused to give power to the Tutsis. Leave
them alone and we will see what happens. Let the Tutsis go in peace and we will
solve our problems ourselves, ™

361, In a broadcast by Kantano Habimana and Noé&l Hitimana, on 23 March 1994, the

RTLM journalists warned listencrs of a long-term plan being executed by the RPF, and
their undertaking “to fight anything related to ‘ Power,” that is, to fight any Hutu, any
Hutu who says: ‘Rwanda is mine, I am part of the majority. I decide first, not you.”” The
broadcast concluded as follows:

All this is part of an existing plan, as Kagame himself said, even if the armies are
merged, the Inkotanyi still have the single objective: to take back the power that
the Hutus seized from them the Tutsis in 1959, take back power and keep it for as
long as they want. They tell you that the transitional period should serve as a
lesson to us.’’

362. Chrétien notes with regard o this broadcast the emphasis on the fear to be felt by
Hutu who have been subjugated by Tutsi.”"” The Hutu seized power from the Tutsi in
1959, and the Tutsi were going to take it back. The historical political context was
described entircly in ethnic terms, and the terms “Hutu” and “Tutsi” were used for
political groups of people struggling for power. In one RTLM broadcast, on 1 February
1994, Kantano Habimana equated not only the RPF but also the PL, a political party, with
the Tutsi saying, “you cannot depend on PL party Lando. PL Lando are Tutsis and Tutsis
and the RPF arc the same.™ "'

363. RTLM broadcasts engaged in ethnic stercotyping in economic terms as well as

political terms. In an RTLM broadcast on 25 October 1993, Nott Hitimana discussed the
disproportionate Tutsi ownership of taxis:

This man told me that the problem that exists isa known problem that many
people neglect: it is the Hutu-Tutsi problem. Why can the Hutu and Tutsi not
agree so that each one knows who he is. I am going to tell you a mere nothing
which worries people. Someone telephoned me this morning, by the way it was a
woman. She asked me not to say to our radio RTLM that the Tutst who own

%7 Exhibit C7, CD 104, CS/K 95, Index 0142, K0O166083.
% Exhibit C7. CD 4. RTLM 4, Index 0004 at K0163179-80,
39 p26/728B.

0T 1 July 2002, p. 117.

YT 11 Apr. 2001, p. 79; P36/44C.
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taxis are 70% of all who own taxis in this country... I responded to her that no
one can prevent these statistics from being known where they exist in the world.
The richest in the world are written of in books and the world knows them while
one mentions the poorest of the world and calls them tramps. This can be found
in Paris or in Kigali. So I don’t see the problem if we say that the people own
such riches.’”

364. In an RTLM broadcast in December 1993, Kantano Habimana talked about the
wealth of the Tutsi, saying:

This reminds me of Shamukiga. When he heard that over one hundred people had
met in Meridien Umubano Hotel to launch Radio RTI.M and reportedly raised
two million [Rwandan francs], he said: “This is amazing! Hutus are really
amazing! As yvou will see, the day we decide to launch a Tutsis’ radio station, I
will bring five Tutsis together and raise one hundred million.” Hein! Do you hear
that! (clapping his tongue against the upper gum). Well, this is true. Although

. they were complaining that they have been freated unfairly, they are the ones
who have all the money. People who glanced at the debtors of the Savings Bank
found that most of them were simply Tutsis. Yes! Or Tutsi women! As for the
Hutus. .., the sons of the Farmers® Father are rcally scatterbrains.””

365. In her testimony, Des Forges explained the reference in this broadcast to Charles
Shamukiga, a Tutsi businessman in Kigali who was involved in human rights activitics.
Des Forges said that while there were a small number of Tutsi, mostly in business. who
were wealthy, the great majority of Tutsi lived at the same level of poverty as their Hutu
neighbours. She noted that RTLM frequently made the assertion that Tutsi werc wealthy.
as did Kangura and Barayagwiza, she thought, in his book. This assertion was sometimes
associated with the figure of 70% as the percentage of the wealthy people of Rwanda
who were Tutsi. On cross-examination Des Forges described as an inappropriate
distortion of factual evidence that Tutsi represented 70% of the wealth in the country.
She stated her view that this attempt to portray the Tutsi as unjustifiably wealthy m a
country of enormous poverty contributed to hostility against the Tutsi. Des Forges noted
that the accusation that Jews had an unjustifiable share of the wealth in Germany was
. frequently made at the time of the Holocaust.'™

366, Prosecution Witness Frangois Xavier Nsanzuwera, former Prosecutor of Kigali,
was asked whether it was true that the Tutsi were the ones with all the wealth in Rwanda.
He replied that he had not researched the issuc, but in his personal opinion the majority of
businessmen who were very rich were Hutu, while the number of rich Tutsi businessmen
could be counted on one hand. Nsanzuwera testified that Charles Shamukiga called him
after this broadcast and told him that he felt threatened by it. Shamukiga had been
mentioned often on RTLM in the first few months of 1994 because he was a Tutsi
businessman known to be a friend of President Habyarimana. On 7 Aprl 1994,
Shamukiga called Nsanzuwera to find out whether it was true that the President had been
assassinated. While they were on the telephone, soldiers from the Presidential Guard

" Exhibit C7, CD 61, KO146471, translation from French.
' Exhibit P36/14C.
47,22 May 2002, pp. 197-200; T. 27 May 2002, p. 35.
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broke down the door of Shamukiga’s house. He told Nsanzuwera “This is it. [ am going
to die,” and he was killed.””

367. When questioned about this broadcast in cross-examination, N ahimana initially
omitted reference to the phrase “they are the ones who have all the money”, and
challenged first the translation when this omission was brought to his attention and then
the meaning of the phrase in context. When pressed on his own views regarding the
broadcast, he said finally that he would not have used such language but would have
expressed the same reality in a different way. Nahimana hedged his answers regarding
the truth of the statement, and when it was put to him that the statement was false and
was broadcast with the intent of creating a scapegoat and ethnic discord, he said he did
not know the intent behind the words of the journalist. When asked whether it would be
acceptable for a journalist in Nazi Germany to say that Jews were the ones who had all
the money, Nahimana said he did not have enough information to answer the question.””

368. RTLM broadcasts also engaged in ethnic stereotyping in reference to physical
characteristics. In an RTLM broadcast on 9 December 1993, Kantano Habimana
discussed accusations that RTLM hated the Tutsi:

Not all Tutsis are wicked; some of them are wicked. Not all Hutus are good,
some of them are wicked. Of the ethnic groups, there are some wicked Twas. ..
This shows that human nature remains the same among all the ethnic groups in
Rwanda, among all the men in Rwanda. But what typc of person got it into his
head that the RTLM hates the Tutsis? What have the Tutsis done to incur our
hatred? A Tutsi, (he smiles) who...and which way are the Tutsis hated? The mere
fact of seeing a Tutsi strolling about forces you to say he has a beautiful nose,
that he is tall and slim, and what not. And you grudge him for that? If he has a
beautiful, aquiline nose, you also have your own nose that is fat and which allows
you 1o breathe enough air to ventilate your lungs.

Radio RTLM does not hate the Tutsis. It has no conflict with them. It does not
feed them and they are not under its charge. Who in the RTLM therefore hates
the Tutsis? None of them gave me bed and board. Is there any of them I may
have fed?...more especially as we go our separate ways! When [ go about the
shopping district in the Mateus neighbourhood, they surround me and do
whatever it is they do, etc. ... (he smiles). Do I say things that they do not like?
Possibly so. (Incomprehensible). That is their business. But I cannot remain quiet
in the face of the atrocities committed by the Znkozanyi for fear of squabbles with
the Tutsis. That is impaossible! 1 cannot hide the atrocities committed by the
Hutus for fear of provoking disputes with them, We must disapprove of all bad
people. If the world were made up of only bad people, then Rwandans would be
bad irrespective of their ethnic origin.*”’

269. The Chamber notes, despite Habimana’'s effort to express even-handedness, the
hostility towards and resentment of Tutsi that is conveyed in this broadcast, as well as the

T, 23 Apr. 2001, pp. 117-120; T. 24 Apr. 2001, pp. 28-37.
” T. 16 Oct. 2002, pp. 6-18.
7 Exhibit €7, CD 108 KO166623-24.
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acknowledgement that some thought that RTLM hated the Tutsi. The denial is
unconvineing. In another RTLM broadcast, on 1 January 1994, Kantano Habimana again
mentioned the concern expressed by others that RTLM was promoting ethnic hatred:

Very small children, Tutsi small children came and said: “Good morning
Kantano. We like you but do not heat up our heads.” [ split my sides with
laughter and said: “You kids, how do I heat up your heads?” They said: “You
see, we are few and when you talk of Tutsis, we feel afraid. We see that CDR
people are going to pounce on us. Leave that and do not heat up our heads.”
(Laughter.) You are really very young... That is not what [ mean. However, m
this war, in this hard turn that Hutus and Tutsis are turning together, some
colliding on others, some cheating others in order to make them fall fighting... 1
have t0 explain and say: “This and that...The cheaters are so-and-so...” You
understand. .. If Tutsis want to seize back the power by tricks... Evervbody has

to say: “Mass, be vigilant,., Your property is being taken away. What you fought
for in *59 is being taken away.”... So kids, do not condemn me. T have nothing
against Tutsis, or Twas, or Hutus. I am a Hutu but I have nothing against Tutsis.
But i this political situation I have to explain: “Beware, Tutsis want to take
things from Hutus by force or tricks.” So, there is not any connection in saying
that and hating the Tutsis. When a situation prevails, it is talked of.*"

370. Again in this broadcast, there was no reference to Inkotanyi or Invenzi. The
opposing lorces were presented as Hutu and Tutsi. The Tutsi were said to want {o seize
power back through force or trickery, and Habimana said, again unconvincingly, “I have
nothing against Tutsis”, which was belied by everything clse he said. The Chamber notes
that Habimana himself recounted splitting his sides with laughter at the fear RTLM
broadcasting had created among very small Tutsi children. The broadcast clearly
indicates the impact RTLM had on the public: “heating up heads.” It is also evidence of
the fact that this concern was brought to the attention of the radio and dismissed out of
hand as laughable.

371. That RTLM broadcasts intended to “heat up heads” is evidenced by broadcasts
calling the public to arms. In an RTLM broadcast on 16 March 1994, Valerie Bemeriki
conveyed the call to “rise up™

We know the wisdom of our armed forces They are careful. Thev are prudent.

What we can do is to help them whole-heartedly. A short while ago, some
listeners called to confirm it to me saying: “We shall be behind our army and, if
need be, we shall take up any weapon, spears, bows. ... Traditionally, every man
has one at home, however, we shall also rise up. Our thinking is that the
Inkotarnyi must know that whatever they do, destruction of infrastructure, killing
of innocent people, they will not be able to seize power in Rwanda. Let them
know that it is impossible. They should know, however. that they are doing harm
to their children and grand-children because they might one day have to account
for those actions.”™

8 Exhibit P36/38, pp. 12-13.
" P36/60B.
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372. Chrétien stated in his discussion of this broadcast that one must understand the
reference to Inkotanyi in this passage as a reference to the Tutsi.™® The Chamber notes
that there is no text in the broadcast to support this interpretation. In the context of other
broadeasts, however, many of which implicitly or explicitly equate the /nkotanyi with the
Tutsi, this reference to the Inkotanyi may well have been generally understood as a
reference to the Tutsi population as a whole.

373. In a broadcast on 20 March 1993, Kantano Habimana recounted the following
incident:

Among those who have just telephoned...Becausc RTLM radio is always
communicating with vou. We just said that somebody wearing a cap
looking like an UN troops® cap was seen passing near the ministries in Kacyru
and then, got on a bus. I have just learned who it was. His name is Nkusi
Felicien. e came to see me wearing that very cap. It is actually a blue cap,
bearing the writing “ Securik.” He told me: “ | heard your radio station talking
about me. I do not want anybody to throw stones at me. My name is Nkusi
Felicien.” He produced his work certificate and said: “I work with a security
company named “Securik,” Its staff members wear a blue and white cap.”
Perhaps to avoid confusion, they should change their caps and add something to
the blue colour. That is not difficult. Yet it should not look like that UN people’
cap to avoid any confusion. In any case, Nkusi Jelicien, nobody will throw
stones at you. However, if your boss is listening 1o me, tell him: “Modify these
caps because they look like the UN’s.” In any case, it is easier to ask your
securily company to change caps than 1o request the same thing from the UN. If
we told the UN people to change, we would get in trouble. So, your company
should change those clothes that look like the UN’s.*!

374.  On cross-examination, it was put to Nahimana that this broadcast, which
immediately followed the conclusion of an interview of him by Gaspard Gahigi,
demonstrated the power of RTLM, that simply mentioning a person and the cap he was
wearing might result in stones being thrown at him. Nahimana stated that his interview
had been pre-recorded, and he was not aware of the broadcast. He said if he had been he
would have spoken about it to the Steering Committee, or Comité d’Initiative, as he had
done with regard to another broadcast. This kind of mistake was not acceptable, he said,
and should be punishable.*® The Chamber notes that there is no indication of concern in
the broadcast that RTLM would have provoked the stoning of a UN representative, which
is implicitly considered acceptable, the goal of the broadcast being only to prevent other
innocent look-alikes from undergoing this treatment. In fact, this broadcast illlustrates
that RTLM was aware that the naming of an individual could have harmtul effects on the
individual named.

375. Many of the RTLM broadcasts reviewed by the Chamber publicly named
individuals as RPF accomplices and called on listeners 1o be vigilant to the security risk

O 1 July 2002, p. 78.
*1 Exhibit 1DSOD, p. 13.
T, 27 Sept. 2002, pp. 83-84.
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posed by these individuals. In an RTLM broadcast on 15 March 1994, Noél Hitimana
reported:

But in Bilyogo 1 carried out an investigation, there are some people allied with
the Mmkotanyi, the last time, we caught Lt Eric there, I say to him that if he wants,
that he comes to see where his beret is because there is even his registration, we
caught him at Nyiranuma’s house in Kinyambo. There are others who have
become [ nkotanyi, Marc Zuberi, good day Marc Zuberi (he laughs ironically),

Marc Zuberi was a banana hauler in Kibungo. With money from the nkofanyi

he has just built himself a huge house there, therctore he will not be able to

pretend, only several times he lies that he is Interahamwe; to lie that youare

Interahamwe and when the people come to check you, they discover that you are

Inkotanyi. This is a problem, it will be like at Ruhengeri when they (Inkotanyi)

came down the volcances taking the names of the CDR as their own, the

population welcomed them with joy believing that it was the CDR who had come

. down and they exterminated them. He also lics that he is Interahamwe and yet
i v 4, it's w : ‘hen we catch his

= ! A4

colleague Nkotanyi Tutsi? Let him express his grief.

Let's go to Gitega, I salute the council, let them continue to keep watch over the
people because at Gitega there are many people and even Inkotanyi. There is
even an old man who often goes to the CND, he lives very close to the people
from MDR, near Mustafa, not one day passes without him going to the CND, he
wears a robe, he has an eye nearly out of its socket, ] do not want to say his name
but the people of Gitega know him. He goes therc cveryday and when he comes

from thicre hie brings news to Bilyogo to his collcague s house, siratl T mame
them? Gatarayiha Seleman’s housc, at the house of the man who limps
((Ndayitabi1‘l'_183

376. The Chamber notes that the people named in this broadcast were clearly civilians.
The grounds on the basis of which RTLM cast public suspicion on them were cited in the
broadcast. They are vague, highly speculative, and have no apparent conncction with

377. In an RTLM broadcast on 14 March 1994, Gaspard Gahigi named an Inkotanyi
and listed at the end of the broadcast the names of all his family members:

At RTLM, we have decided to remain vigilant. I urge you, people of Biryogo.
who are listening to us, to remain vigilant. Be advised that a weevil has crept into
vour midst. Be advised that you have been infiltrated. that vou must be extra
vigilant in order to defend and protect y ourself. You may say: “ Gahigi, aren’t

you trying to scare us?” This is not meant to scare you. I say that pcople must be
told the truth. That is useful. a lot better than lving to them. I would ke to tell
you, inhabitants of Biryogo, that one of your ncighbors, named Manzi Sudi Fadi,
alias Bucumi, is no longer among you. He now works as a technician for Radio
Muhabura. We have seized a letter he wrote to [smael Hitimana, alias Safari,. . .
heads a brigade of Inkotanyi there the [sic] in Biryogo area, a brigade called

3 Exhibit C7, CD 126, K0146968-69. Translation from French.
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Abatiganda. He is their coordinator. It's a brigade composed of /nkotanyi over
there in Biryogo.

Our investigations indicate that brigades like this one exist in other parts of
Kigali. Those living in the other areas of Kigali must also be vigilant. But, for
those who may be inclined to think that this is not true - normally, I'm not
supposed to read this letter on RTLM airwaves, bccause we respect the
confidentiality of those documents — but let me tell you that in his letter - I'll read
you a few excerpts just to prove that the letier is not something I made up -
Manzi Sudi Fadi, alias Bicumi Higo, wrote: “The young people within
Abatiganda brigade, [, once again, salute you, ... you the young people who
aspire for change in our country, and who have come together in the Inkotanyi
RPF family, I say to you: ‘Love one another, be ambitious and courageous.”™ He
asks: “How are vou doing in Biryogo?”... Such is the greeting of Manzi Sudi

Fadi, alias Bicumbi to the yvoung members of the brigade m Biryogo. As you can
see, the brigade does exist in the Biryogo arca. You must know that the man
Manzi Sudi is no longer among vou, that the brigade is headed by a man named
Hitimana Ismaél, co-ordinator of the Abatiganda brigade in Biryogo. The Manzi
Sud also wrote: “Be strong. I think of you a great deal. Keep your faith in the war
of liberation, even though there is not much time left. Greetings to Juma, and
Papa luma. Greetings also to Espérance, Clarisse, Cintré and her younger sister,
.. Umutoni.”™

378. Chrétien noted that this broadcast was an accusation of someone by name as
being an RPF accomplice and the reading of a private letter, including the names of the
family members. He testified that an ICTR investigator had been able to find Manzi Sudi
Fahdi in Kigali and leammed that his whole family, rmludmg the children Espérance,
Clarisse, Cintré and others, were killed during the ﬂennclde

379.  When asked to comment on this broadeast, and in particular the reading of the
sisters” names at the end of the letter, Nahimana said that the letter proved the existence
of the RPF brigades. He asked why the RPF was forming brigades and recruiting people
at a time when the Arusha Accords were to be implemented. He said these brigades had
killed civilians and entire families and that the letter should be used to track down its
members. Asked again whether the RTLM broadcast would not put the sisters mentioned
al risk, Nahimana said he could not accept that the Prosecutor would say nothing about

the crimes committed by the RPF. That was the point of the letter to be emphasized, he
said. When asked again by the Chambecr about his views on the broadcast of the sisters’
names, he said he never liked the practice of airing people’s names, especially when it
might bring about their death,”*™ While recognizing that the letter does constitute
evidence of the existence of RPF brigades, nevertheless, the Chamber {inds it significant
that only in the third round of questioning did Nahimana take a clear stand against this
praclice.

¥ p36/54B.
2T, 1 July 2002, pp. 165-66.
6T, 27 Sept. 2002, pp. 79-82.
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380. InanRTLM broadcast dated s ometime between the 1 and 3 April 1994, No¢l
Hitimana listed in passing a series of names of people he said were Inkotanyi
accomplices:

There are the people that we see collaborating with the Inkotanyi, we have made
a note of them, here are the people that we sce collaborating with the Inkotanyi:
Sebucinganda from Butete m Kidaho, Laurence the woman from Gakenyeri, the
named Kura from Butete. The councillor from Butete also collaborates with the
Inkotanyis, and Haguma an Inkotanyi who has an inn in the Kidaho commune in
the house of the woman from Gakenyeri and she who speaks English with the
people from UNAMIR to disconcert the population, it's Haguma who speaks
English. And the young people of Gitare sector, known as Rusizi, and the young
people of Burambi, it seems that they know each other.™’

381. Hitimana provided no evidence in support of his contention that these people werc
Inkotanyi accomplices. In an RTLM broadcast on 1 April 1994, Noé¢l Hitimana narrated
a series of e vents, speculating on the role of several doctors in the recent killingofa
Hutu:

Let us now talk about the death of Katumba, which has sparked off a lot of
concern... It is being reported that yesterday, Kigali town came to a stand-still
because of his death... Apart from misleading public opinion, was it only
Katumba who died in this town Kigali? Or wasn't it, on the other hand, because
of the death of a Tutsi called Maurice? Surely, was it the death of Katumba, a
Hutu, which caused the stoppage of all activities in Kigali? Can’t such a situation
be brought about by the death of a Tutsi? Let them not deceive anybody. Are
Katumba’s assassins not the same people who killed Maurice to cause confusion,
that is to say, in order to give the impression that a Tutsi and a Hutu lost their
lives in the same circumstances? We are not stupid. Iet them not spread
confusion, because from the rumours 1 bave just received, Dr. André
Nyirabanyiginya, a radiologist at King Fay¢al Hospital, the most modern hospital
in the country, ...he also works at the CHK on part-time basis,...huh...people are
saying: “From what we know about him, ha!, he has never s topped saying, ...
even when he was still in Brussels, that he would support the Inkotanyi. Let us
assume that those are rumours, but if it is true, let his neighbours telephone us
again and tell us that the doctor and his family are no longer in his house.

Huh...Dr. Pierre Iyamuremye is a native of Cyangugu... huh...his mother is a
Hutu and the father is a Tutsi, not so? But then (laughter)... he works at the ENT
(Ear. Nose & Throat) Department of CHK (laughter)... As a result, the flight of
people who were in the habit of talking about Katumba, could serve as a clue in
the i nvestigation to find the real assassin. The same i nquiry could help reveal
whether the doctors, in case some people can confirm that Katumba used to
disturb the doctors in their duties — for Katumba was a driver...huh... in the
Ministry of Health. If it is revealed that the doctors used to talk of him saying:
“this CDR bastard who is disturbing us.” Therefore, if they indeed ran away
because of Katumba’s death, then they are the ones who know the cause of the
man’s death and who did it, huh. . (laughter).

kLY

Exhibit C7, CD 91, K0198752. translation from French.
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So. my dear André, if you are within the CND™ and are listening to RTLM, you
should know that you are to be held responsible for Katumba’s death, because
you were not on good terms with each other and everyone at your work place 1s
aware of that. If, as a result of that, you fled,...but if at all you are at home, ring
us or come here and ask us to allow you use our radio to clear your name by
saying that you and K atumba were on good terms and declare p ersonally that
you, Doctor André Iyamuremye, are physically present.

[ meant Dr. Ngirabanyiginya. As for Iyamuremye, his first name is Pierre. Huh!
Both of them had personal problems with Katumba and it seems they are both on
the run. Therefore, if they have left, then they have automatically betrayed
themselves. T hey have betraved themselves and as a result, the circumstances
surrounding Katumba’s death seem to be getting clearcr.”™

382, Des Forges testified that at the end of March 1994, Alphonse Ngabire, @ CDR
leader known by the nickname Katumba, was killed, a killing RTLM attributed to the
RPF. She acknowledged that reporting apparent indications of guilt on the part of certain
persons was common broadcasting practice but maintained that RTLM broadcasts were
not couched in careful language and that these indications were stated as definite
conclusions. She stated that such killings were generally linked by RTLM to a larger
killing campaign against the Hutu as a group, stressing ethnicity and intended to heighten
fear. Des Forges noted that no proof was cited that the doctors named in the broadcast
were responsible for the killing of Katumba.**

383. The Chamber notes the reference in this broadcast to Dr. Ivamuremye as the son
of a Hutu mother and Tutsi father, thereby being considered a Tutsi, which was presented
as incriminating. The broadcast clearly indicates that Hitimana had no information about
those responsible for the killing of Katumba. He suggested that Dr. Ngirabanyiginya was
responsible because they had not been on good terms. By their absence, the doctors had
“automatically betrayed themselves”, Hitimana said, with apparent spontaneity adding
Dr. Iyamuremye at the end as also responsible for the killing. The Chamber notes the
request that if rumours of Dr. Ngirabanyiginya’s support for the /nkotanyi were true, “let
his neighbours telephone us again and tell us that the doctor and his family are no longer
in his house”, a request, in the Chamber’s view, that action be taken against the doctor
and his family.

384. Inan RTLM broadcast on 3 April 1994, Kantano Habimana highlighted a meeting
of Tutsi in Cyangugu:

Habimana: There is a small group in Cyangugu, a small group of T utsis who
came from all over, some came from Bujumbura. Yesterday, 2 April 1994,
beginning at 10:00 a.m., at the Izuba hotel, T said Izuba. I meant the lluze hotel,
an important meeting took place at the luze hotel, it was the venue of an
important meeting of Tutsis — some of whom had come from Bujumbura — under
the chairmanship of the Medical Director of the Cyangugu rcgional health

*** The military barracks in Kigali where RPF troops were lawfutly housed.

9 Yixhibit P103/189, KO165913-14.
9T 23 May 2002, pp. 56-59, 68-70,
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district. He was the one who chaired the meeting, something he does not deny...
in the company of Emilien, hmm, yes, he was with Emilien, Emilien came
secretly from Bujumbura. . . He should deny that he was not with Venuste,
Kongo. Kongo, son of Kamuzinzi, and some people claim that he is a Ilutu. He
should come out and say that he was not with them. These people were gathered
to lend their support to the RPF’s objective, hmm. They were with other people,
many of them, and I can name them: Karangwa, the financial comptrollers and
tax inspectors. Hmm! These natives of Cyangugu tell me, “Tell those people not
to tarnish our region. They continue to tamish our region by organizing meetings.
They should look for another venue for their meetings, they should go to
Bujumbura or ¢lsewhere, but not Cyangugu...” If 1 name the people who
informed me about that, there is a danger of setting Cyangugu ablaze. That’s not
good, it’s not good but the people are vigilant,”’

385, In lms testimony, Chretien provided addinional mmiormation aboul the Vedical
Director of Cyangugu and other individuals who were denounced in this broadcast as
RPF accomplices. He cited a book by Wolfgang Blam, a German doctor in Kibuye at the
tfime, who wrote that he knew the honesty of this Medical Director and that the
accusations made against him were “totally absurd”. Blam reported that three days
following the broadcast, the Medical Director was bumnt alive in front of his house, and in
his book he linked the killing with the radio broadcast.””

386. When asked about this broadcast on cross-examination, Nahimana noted that
RPF brigades existed. He noted that Prosecution Witness DM testified that Modeste
Tabaro represented the RPF in Gisenyi and held meetings. He said he did not know
where the journalist got the information but that these lists might have been furnished by
the authorities, Acknowledging that it was speculation, Nahimana suggested that such a
meeting was possible and that the intelligence services might have been aware of such a
meeting through infiltration and passed the information to a journalist. Such things were
not unique to Rwanda, he said. When it was put to him that the broadcast made reference
to a “small group of Tutsis” and not the RPF, he said in the context it could have been an
RPF brigade. Nevertheless, if he had been the RTLM Editor-in-Chief, Nahimana said he
would not have allowed the piece to be aired because the atmosphere at the time was
tense and listeners might have thought these people were preparing an attack, which
would not have been right.*”

387. The Chamber notes the ethnic reference in this broadcast to a “meeting of Tutsis,”
and to the Medical Director, who was said to have chaired the meeting, as someone who
was claimed by some to be Hutu. In the broadcast he was urged several times to deny the
accusations and to denounce the other people named. Other than the ethnic references,
no indication is given in the broadcast as to the basis for concluding that the meeting was
an RPF meeting.

388. In abroadcast on 3 April 1994, Noél Hitimana forecast an imminent RPF attack:

' Exhibit P103/192D.
I July 2002, pp. 139-141, 174, 176-177.
7T, 27 Sept. 2002, pp. 74-78.
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They want to carry out a little something during the Easter period. In facl, they're
saying: “We have the dates hammered out.” They have the dates, we know them
too. They should be careful, we have accomplices among the RPF. . . who
provide us with information. They tell us, “On the 3", the 4" and the §",
something will happen in Kigali city.” As from today, Easter Sunday, tomorrow,
the day after tomorrow, a little something is expected to happen in Kigali city; in
fact also on the 7" and 8" You will therefore hear gunshots or grenade
explosions. Nonetheless, [ hope that the Rwandan armed forces are vigilant.
There are Inzirabwoba | fearless], yes, they are divided into several units! The
Inkotanyi who were confronted with them know who they are... As concerns the
protection of Kigali, yes, indced, we know, we know, on the 3 the 4" and the
5" a little something was supposed to happen in Kigali. And in fact, they were
expected to once again take a rest on the 6™ in order to carry out a little

something on the 7" and the 8" ... with bullets and grenades. However, they had
planned a major grenade attack and were thinking: “After wrecking havoc in the
city, we shall launch a large-scale attack, then...””

389. Chrétien suggested that this broadcast gave credibility to the “reign of rumour,”
on the basis of the fear shared by all at the time owing to the nullification of the Arusha
Accords.*”

4.1.2 After 6 April 1994

390. In the days just after 6 April 1994, Noél Hitimana broadcast that Kanyarengwe
and Pastor Bizimungu had died, suggesting that they, having desired and provoked
misfortune, had been struck by it and asking what had prompted them, both Hutu, to sign
a blood pact with those who would exterminate “us”, apparently from the context a
reference to the Hutu.”* The broadcast then asked listeners to look for /nyenzi:

You the people living in Rugunga, those living over there in Kanogo, those living
in Kanogo, in fact, those living in Mburabuturo, look in the woods of
Mburabuturo, look carefully, sec whether there are no Inyenzis nside. Look
carefully, check, see whether there are no /nyenzis inside...””

391.  When confronted on cross-examination with the fact that this was a lalse report of

thedeathrof Kanyarengwe and Bizimungu, Nahimana stated-that Kanyarengwe was head
of the RPF and Bizimungu its spokesperson. He said he could understand that the
military might ask journalists to demoralize the opponents. “When there is war, there is
war. and propaganda is part of it,” he said. With regard to looking for people in the
forest, Nahimana expressed the view that if the pcople were civilians who had gone to the
forest in ftear, he would not accept these words. On the other hand, if military
intelligence had concluded that they were armed infiltrators of the RPF, he could
understand an announcement such as the one in the broadcast.™”

P4 P103/192B

T, 1 July 2002, pp. 139-141.

0 p103/122B

7 Ihid.

87,27 Sept. 2002, pp. 63- 66; French Transcript of same date for clarification, pp. 120-121.
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RTLM broadcasts continued after 6 April to define the enemy as the Tutsi, at
times explicitly. In a broadcast on 15 May 1994, for example, the RTLM Editor-in-Chiefl
Gaspard Gahigi said:

The war we are waging, especially since its early days in 1990, was said to
concern people who wanted to institute "democracy”... We have said time and
again that it was a lie. ...these days, they trumpet, they say the Tutsi are being
exterminated, they are being decimated by the Hutu, and other things. T would
like to tell you, dear listeners of RTLM, that the war we are waging is actually

between these two ethnic groups, the Hutu and the Tutsi.*”

Similarly, in an RTLM broadcast on 29 May 1994 of an exchange between

residents and soldiers, a resident said:

394,

[O]ne who does not have papers should remain there or even leave his (her) head
there. H owever, in reality, [ {hink that the check should be nccessary because
everybody should have his (her) papers with ham (her) certifying that he (she) is
really Rwandan and is really a son of “Sebahinzi” that he is not an enemy, or an
accomplice or an [nkotanyi. | think that all those who remain in this country, we

. 33 41
know cach other, we are all sons of the “same man”.*"

Using the term “Son of Sebahinzi”, a reference to the Hutu""

as the real

Rwandans, the broadcast in effcet equated “an enemy, or an accomplice or an /nkotanyi”
with anyone who was not a Hutu.

395,

with Tutsi, referring to the enemy several times first as /nkotanyi and then as Tutsi:

In an RTLM broadcast on 30 May 1994, Kantano Habimana*”* equated /nkotanyi

If everybody, if all the 90% of Rwandans, rise like one man and turn on the same
thing called fnkotanyi, only on the thing called /nkotanyi, they will chase it away
until it disappcars and it will never dream of returning to Rwanda. If they
continue killing themselves like this, they will disappear. Look, the day all these
young people receive guns, in all the communes, everyone wants a gun, all of
them are Hutu, how will the Tutsi, who make up 10% of the population, find
enough young people, even if they called on the refugees, to match those who
form 90% of the population.

How are the Inkotanyi going to carry this war through? If all the ITutu children
were to stand up like one man and say we do not want any more descendents of
Gatutsi in this country, what would they do? I hope they understand the advice
that even forcigners are giving them.*”

% Exhibit P163B, 26782 (translation of P103/213).
“ P103/14B at K0143702.

“UT.1 July 2002, p. 81 (Testimony of Chrétien).
Y2 Ibid. Chrétien identifies the broadcaster as Kantano Habimana, not Gaspard Gahigi as shown in the
transcript.

™ Exhibit P103/168: T. 1 July 2002, pp. 91-92.
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In an RTLM broadcast on 4 June 1994 Kantano Habimana more graphically
equated Inkotanyi with Tutsi, describing the physical characteristics of the ethnic group
as a guide 1o selecting targets of violence. He said:

One hundred thousand young men must be recruited rapidly. They should all
stand up so that we kill the Inkotanyi and exterminate them, all the easier that ...
[Tr.] the reason we will exterminate them 1s that they belong to one ethnic group.
Look at the person’s height and his physical appearance. Just look at his small
nose and then break it. Then we will go on to Kibungo, R usumo, R uhengeri,
Byumba, everywhere. We will rest afler liberating our country.*™

The call for extermination of the /nkotanyi was explicitly equated with
extermination of the Tutsi in an RTLM broadcast on 13 May 1994 by Kantano
Habimana:

I suspect that among those people, those Inkotanyi, there hides a "devil of a bull-
calf that will exterminate the herd of cattle with which it was born" [akamasa
kabi kazaca inka kazivukamo).... Someone must have signed the contract to
exterminate the Inkotanyi.. to make them disappear for good (burundu).. .to wipe
them from human memory...1o exterminate the Tutsi from the surface of the
carth (akamarisha abatutsi kwi'isi)...to make them disappear for good...*™”

In other broadcasts, the terms Inkoranyi and Inyenzi were used for the enemy. In a
broadcast of 14 May 1994, Kantano Habimana talked of thc relationship between
Inkotanyi and Tutsi, saying:

In Kinyarwanda — although, unfortunately, the nkotanyi do not understand this
language; indeed, they have bad advisors, Yes, the /nkoranyt [are] obstinate. So
anyhow, as the Kinyarwanda saying goes, ‘a small family fights behind termite
nest, where it can retreat in case things get out of hand.” I believe this saying is
quite clear, Which is the numerically weak family in Rwanda? Tt is the Inkotanyi
family, because for it is a groupuscule [sic.] which stems from those known as
Tutsis. The Tutsis are very few in number, They were initially estimated at 10%,
but the war must*® have reduced that figure to 8%. Will they really continue to
commit ‘j‘f}dde by locking horns with people who are by far numerically superior
to them?™'

Chrétien suggested in his testimony on this broadcast that the journalist was
referring to the Inkotanyi as “the numerically weak family in Rwanda” and used the word

anslated above as “groupuscule™), which he said was a word
Following the juxtaposition of these words, Habimana said

explicitly that the Inkotanyi family “stems from”™ the Tutsi. His citing of statistics clearly
refers to the Tutsi group as a whole having been reduced from 10% to 8%, and in asking

*** Exhibit P95H, 7. 1 July 2002, pp. 109-110.
> Exhibit P163A, 26775.
% Nahimana objected to the translation of “must” suggesting that it should be “might™. T. 1 July 2002, p.

96.

7 P103/268B.
ET 1 July 2002, p. 97.
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whether “they” will continue to lock horns with people numerically superior, the
reference was clearly to the Tutsi group as a whole, in this way i dentifying the Tutsi
group as a whole with the Inkoranyi.

400. In a similar RTLM broadcast on the next day, 15 May 1994, by an unidentified
speaker, the same statistics were cited, and the equation of Inkoianyi with Tutsi was
explicit:

We shall fight them and we will defeat them, that is a truth. If they do not pay
attention they will all be decimated. 1 have remarked it, they are in the minority.
The Inkotanyi form a minority group in Rwanda. Tutsi are very few. Even if we
used to say that they are 10% may be the war has taken away 2%. They arc now
8%. Will they go on conmmmitting suicide? Won't they be exterminated? As [ can
see, | think that one person among Inkotanyvi is responsible for their
extermination. I do not know if it is Kagame alias Kagome, 1 do not know if it is
Rutarcma or Mazimpaka or Kanyarengwe, Kanyamurengwe. Anyway there must
be-apersorwho hascontracted-toextermitate the frkormyrtoexterminateTutst
all over the world — and in that case people will forget the Tutsi once for all - we
do not know him, let him go on, [ think that he will see the consequences himself
and it will be late.*””

401.  Some RTLM broadcasts talked about Inkotanvi and/or /nyenzi without explicit
reference to the Tutsi population as a whole, or even the Tutsi composition of the RPF. In
an RTLM broadcast on 1 July 1994, for example, Kantano Habimana said the following:

1f we fight and finally defeat the Inkotanyi, nobody will try us, because we will
be considercd as triumphant warriors. But if we are defeated, it goes without
saying that cven if you hide in the bottom of Lake Kivu, they will do everything
possible ta fish you out and try you and hang you. ... I don’t know where they
will hang you. but when you’re a loser, everybody will take swipes at you. ... as
the saying goes, when the cow is down, every other cow tries out its horns! We
have no other way of defeating these people who want to discourage us by
threatening to bring us before the International Tribunal, or whatever ... We have
1 Topie vi ZeUS o STIC

objective. ... The objective we have set ourselves is to fight the Inyenzi-/nkotanyi
who want to reintroduce the feudal/monarchical system banished more than thirty
years ago by our ancestors. ... We must fight these obstinate people who want to
restore the monarchy to oppress us, crush us, weaken us and hurt us,™"

402.  There is no mention of Tutsi ethnicity in this broadcast. The enemy was defined

in political terms, as those who wanted to restore the monarchy. In other broadcasts, the
ferm “Tutsi” was used to describe a pnliﬁral u—rmlping Ear r:xample inan RTLM

broadcast of 13 April 1994, Kantano Habimana said:

This never happened anywhere in the world, that a [ew individuals, a clique of
individuals (agatsiko k'abantu) who want power...who want power...who are
Iving that they are defending the interests of a few people...who, thirsty for

7 CD 46, KO146211.
% Exhibit P103/214B; T. 1 July 2002, pp. 200-201.
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power.... they should be exterminated. Such things have never been seen
anywhere in the world.... But it has happened in Burundi. The Tutsi minority
{bake) in Bujumbura wanted to take power and the result was that a good number
of Tutsi were cxterminated in the countryside. The Inkotanyi band have attracted
cxactly the same fate to befall the Tutsi of this country.*!!

403. In an RTLM broadcast of 2 July 1994, Kantano Habimana exulted in the
extermination of the Inkotanyi:

So, where did all the Inkoranyi who used to telephone me go, eh? They must
have been exterminated. ... Let us sing: “Come, lct us rejoice: the /nkotanyi have
been exterminated! Come dear friends. let us rejoice, the Good Lord is just.” The
Good Lord is really just, these cvildoers, these terrorists, these people with
suicidal tendencies will end up being exierminated. When [ remember the
number of corpses that T saw lying around in Nyamirambo yesterday alone; they

had come to defend their Major who had just been killed. Some /nkotanyi also
went 1o lock themselves up in the house of Mathias. They stayed there and could
not find a way to get out, and now they are dying of hunger and some have been
burnt. However, the Inkotanyi are so wicked that even after one of them has been
burnt and looks like a charred body, he will still try to take position behind his
gun and shoot in all directions and afterwards he will treat himself, [ don’t know
with what medicine. Many of them had been burnt, but they still managed to pull
on the trigger with their feet and shoot. I do not kinow how they are created. I do
not know. When you look at them, you wonder what kind of people they are. In
any case, let us simply stand firm and exterminate them, so that our children and
grandchildren do not hear that word “Inkotany:” ever again.*'’?

404. In his testimony, Chrétien suggested that when Kantano Habimana talked about
Inkotanyi it was a way of talking about the Tutsi.*"” The Chamber notes that the Tutsi
were nol specifically mentioned and that there was no reference in the broadcast to any
association with ethnicity. In fact, the /nkotanyi were described as dying with their guns
at hand, pulling the trigger cven aller they had been bumed and looked like charred
bodies. These references are evocative of combatants, not civilians. For this reason they
might suggest an association with the RPF rather than with the Tutsi population as a
whole, although the word “extcrmination” is one generally associated with civilians
rather than military operations.

405. Some broadcasts made the association between the RPF and its largely Tutsi
composition, without stating that all Tutsi were members of the RPF but rather that all
members of the RPF were Tutsi. In an RTLM broadcast of 5 June 1994, for example,
Ananie Nkurunziza said:

Our country. the Tutsi clique has plunged it into mourning; however, I think we
are fast approaching what I would call dawn... dawn, because--for the young
people who may not know--dawn is when the day breaks. Thus when day breaks,
when that day comcs, we will be heading for a brighter future, for the day when
we will be able to say “Therc isn't a single /nyenzi left in the country". The term

' Exhibit P163B, 26774 (translation of P103/64).
% Lxhibit P103/40D.
YT, 1 July 2002, pp. 143-144.
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Tnyenzi will then be forever forgotten. and disappear for good...that will only be
possible if we continue exterminating them at the same pace. As we have told
you time and a gain, it would b e unimaginable for this ¢ lique, which does not
make up 1%, to drive us out of the country and rule it.*"*

406. Chrétien testified that the juxtaposition of phrases relating to the “/nyenzi” and the
“Tutsi clique” leads to the conclusion that in this context “/nyenzi” means Tutsi civilians
and the “clique” means the RPF.*"> The Chamber does not find in the text of the
broadcast clear support for Chrétien’s interpretation of it. The reference to 1% would not
be a reference to the Tutsi population as a whole, which was generally estimated as 10%
and was referred to as 10% in other broadcasts. The Tutsi clique, less than 1%, was said
to be trying to take over rule of the country. The term /nyenzi could have been a
reference to the Tutsi population as a whole, but it could also have been a reference to the
RPF, or the “Tutsi clique™ as it was called in the broadcast.

407. The Chamber considers that in reference to the context of what was happening at
the time, the number of Tutsi civilians who had actually been killed by then, the /nyenzi
who it was said could be forever forgotten “if we continue e xterminating them at the
same pace” could well have been understood as a reference to the Tutsi population as a
whole. This understanding would be based, however, not on any language intrinsic to the
text but rather a juxtaposition of the phrase referencing the extermination of the /nyenzi to
the external context, the fact that the Tutsi population was being exterminated, as well as
the fact that other broadcasts cquated the term [nvenzi with Tutsi.

408. Some RTLM broadcasts linked the war to what were perceived and portrayed as
inherent ethnic traits of the Tutsi. In a broadcast on 31 May 1994, for example, Kantano
Habimana said:

The contempt, the arrogance, the feeling of being unsurpassable have always
been the hallmark of the Tutsis. They have always considered themselves more
intelligent and sharper compared to the Hutus. It’s this arrogance and contempt
which have caused so much suffering to the Inyenzi-fnkotanyi and their fellow
Tutsis, who have been decimated. And now the Inyvenzi-Inkotanyi are also being
dCCimaﬁff’ so much so that it’s difficult to understand how those crazy peoplc
reason.

409. In an interview of a Simbomana by Gaspard Gahigi, broadcast on RTLM on 20
June 1994, the cunning, predatory nature of the Tutsi and the innocent, vulnerable nature
of the Hutu were discussed:

Simbomana: Thus therefore the trickery, you have known for a long time that the
Tutsi are very cunning, they are a people who always smile, who always wink. It
is a smile which delights us, the members of our family, he smiles at you but is
thinking of other things. The Hutus, we are innocent people who think that
everything is good and that no one will do us any harm. As for the Tutsi, if he

419 Exhibit P103/2498.
YT, 1 July 2002, pp. 103-106.
¢ Exhibit P103/17D (001 7e bis).
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smiles at you or winks at you it is to achieve a goal. And it is why, their trickery
made the Hutu unable to see further and to know that behind this trickery there
was something else that the Tutsi wanted.... The first thing to do, from today,
and even when we will triumph, is that we know, from toeday, cvery Tutsi
trickery.

Gahigi: “l would remind our listcners that at present you say that it is the
wickedness and the trickery of the Tutsi that has complicated this war. Therefore
for us to deal with this problem, this trickery and this wickedness must be
released so that pcople know it, and that it is this trickery which puts the
population into confusion. And then that these Tutsi extremists forming the
Inyenzi front have lied to the population. There are therefore three points, or in
fact two, that you just said: the wickedness, the trickery and this trickery atfected
the population. T would therefore like that we continue and you pass to the third
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410.

point, you can say what complicated this war and what would allow it to come to
417
an end.

RTLM broadcasts repeatedly warned listeners to be vigilant and to beware the
deceit of the enemy. In an RTLM broadcast on 20 May 1994, Valerie Bemeriki named
the enemy as being several priests she described as involved in armed conflict. warning
the Hutu as follows:

Father Ngoga is not alone. And Father Muvaro: Linda and the small meetings
that took place at her place, does that mean nothing of him? Because normally,
we know that in God’s Place, there is a place where the body of Christ is kept,
which is known as thc tabernacle. So? Could Father Ntagara explain to the
Rwandan people the reason why Eucharist have been replaced by ammunition?
And the sacristy? Isn’t it there that good priests — the ones we swamp with praisc
— kecp their sacred vestments when they go 1o say mass, and also keep them
consecrated items? Therefore, since when have these items been intermingled
with guns? You, Father Modeste Mungwararcba, 1 have seen you ever since yvou
were rector of Karubanda Minor Seminary. God looked at you and said: “No.
What belongs to me cannot be mixed up all these instruments, which are used for
shedding blood!” Can you therefore tell us a little bit about the small secrets in
the sacristy? So all of us Hutus must remain vigilant. You have just heard what
happened with the priests, what the religious people are doing, certamn priests ...
and_in£ ; i : i iqué

o

that certain priests are feared dead, were allegedly murdered, certain nuns too.
However, | would like to ask them to conduct inquirics first, as there are things
happening at the lower level, things that are not known in the higher spheres. For
example, we did not know that those Tutsis got together and bumed down a
Tutsi’s house. then fled, saying that they were attacked by Presidential G uard
soldiers and Interahamwe. You can see that they have the same discourse as a
well-known radio station, i’s the /nyenzi discourse. When they begin talking like
that, the others, without thinking, take to their heels, But when they reach another
hill, the Tutsis stand asidc and are joined by the ones they found on the hill. And
suddenly, the Hutus are cut off. When they realise that their number have
increased, the Tutsis, who usually carry a few effects with them often containing
weapons, immediately grab their weapons and attack the Hutus and Hutu homes.

7 Exhibit C7, CD 4, RTLM 4, Index 0004 at K0114062; 69-70, 79-80, translation from French.
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In the end, the Hutus understood. ... We could not imagine that a priest would
ever dare take up a gun, begin to shoot or even distribute guns to people taking
refuge in the church, the latter then begin launching sporadic attacks in order to
elhninillt;a the Hutus, and then retreat into the church ... daring to desecrate God’s
house.

411. Chrétien testified that such broadeasts targeted Tutsi who were frightened and
taking refuge in churches as accomplices. He noted the massacres that took place in May
in the Kibayho church and recalled that Father Ngoga and Father Ntaraga were
subsequently killed. Father Ngoga initially managed to flee but was killed in Butare
eleven days after the broadcast. He had been arrested following his denouncement, then
released, and he was killed just at the exit of the prison.”'" Nahimana testificd that he
knew Father Muvaro, who had been his student, and that he had included the man’s work

) hoo ali=) - alo - ) o~ L ATH = e e e N

but he said it would be audacious on his part to say that he died following
the RTLM broadcast.**’

412.  In the broadcast Bemeriki suggested that the alleged murder of some priests and
nuns should be investigated, implying that the allegations were not true. By way of
cxample she attributed the burning of a Tutsi’s house to other Tutsi, who then blamed the
attack on Presidential Guard soldiers and the Interahamwe. Throughout the broadcast
Bemeriki talked of Hutu and Tutsi, calling on Hutu to remain vigilant and describing how
the Tutsi “immediately grab their weapons and attack the Hutus and Hutu bomes.”

413, In an RTLM broadecast on 5 June 1994, Kantano Habimana described an
encounter with an /nkotanyi child:

Some moments ago, I was late due to a small /nkotanyi captured in Kimisagara.
It is a munor Inkotanyi aged 14. 1 don’t know whether he is not less than that. So
Inkotanyi who may be in Gatsata or Gisozi were using this small dirty /nkoranyi
with big ears who would come with a jerrican pretending to go to fetch water but
he was observing the guns of our soldiers, where roadblocks are set and people
on roadblocks and signal this after. It is clear therefore, we have been saying this
for a long time, that this Inkotanyi’s tactic to use a child who doesn’t know their
objective making him understand that they will pay him studies; that they will

buy Imm a car and make him do for thewr war activiiies, carry ammuniiions on the
head for them. And give him a machine to shoot on the road any passenger while
they have gone to dig out potatocs. Truly speaking it is unprecedented
wickedness to use children during the war, because you know that a child doesn’t
know anything.**'

414.  This broadcast linked a small child to espionage without citing any evidence that
the child was doing anything other than fetching water and looking around. The
subsequent association with weapons would leave listeners with the impression that any

% Exhibit P103/122D.

97,1 July 2002, pp. 132-34, 180-82.
20T 27 Sept. 2002, pp. 56-57.

1 Exhibit C7, CD 96, KO113834.
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boy fetching water could be a suspect, covertly aiding the enemy. RTLM promoted the

idea that a ccomplices w erc everywhere,

unidentified speaker said:

415.

416.

But are the accomplices only found amongst the population? That is the question
which 1 have always spoken about. Are the accomplices really only found
amongst the population? 1sittrue thal there are no accomplices amongst the
Rwandan Armed Forces? The question is so serious because these are the
accomplices who are in the middle of the army. 1t is those who allow the Inyenzi
to advance on Gitarama, that they are in the process of fighting in Budhanda.*

In an RTLM broadcaston 14 June 1994, an

Many RTLM broadcasts used the word “extermination”; others acknowledged, as
several broadcasts ciled above, that the reality o f e xtermination was underway. On 9
——————June 1994-iman R TEM -broadeast Kantano-Habimana-said:

I will also tell you about Kivugiza. where 1 went yesterday and where [I] saw
Inkotanyi in the Khadafi mosque; over one hundred of them had been killed.
However, others arrived. When they reached the place, T went there to take a look
and saw that they looked like cattle for the slaughter. I don’t know whether they
have already been slaughtered today or whether they will be slaughtered tomght.
But in fact, whoever cast a spell on these Rwandan children (or foreigners if that
is the case) went all out ...They are braving the shots fired by the children of
Rwanda in a suicidal manner. I feel they are going to perish if they are not
careful.*”’

The Chamber notes the striking indifference to these massacres evident

in the

broadcast, and the dehumanization of the victims. Although the text makes no reference
to cthnicity, in light of the context in which Tutsi were fleeing and taking refuge in places
of worship, as well as other broadcasts in which the terms Inkotanyi and Tutsi were
equated, listeners might well have understood the reference to Inkotanyi as a reference to
Tutsi civilians. Habimana’s suggestion that a newly arrived group had already been
slaughtered or was about to be slaughtered accepted, condoned and publicly presented the
killing of hundreds of people in a mosque as normal.

417.

In an RTLM broadcast on 31 May 1994 an unidentified speaker described the

clubbing of a Tutss child:

They have deceived the Tutsi children, promising them unatlainable things. Last
night, I saw a Tutsi child who had been wounded and thrown into a hole 15
meters deep. He managed to get out of the hole, after which he was finished with
a club. Before he died he was interrogated. He answered that the Inkotanyi had
promised to pay for his studies up to university. However, that may be done
without risking his life and without devastating the country. We do not
understand the Inkotanyi’s attitude. They do not have more light or heavy

‘ffl Exhibit C7, CD 73, K0146599. Translation from French.
“ Exhibit P103/28F: T. 1 July 2002, pp. 148-149,
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weapons than us. We are more numerous than them. 1 believe they will be wiped
out if they don't withdraw. ***

418, The Chamber finds no indication in this broadcast that the Tutsi child was armed
or dangerous. His brutal death was described dispassionately, the point of the broadcast
being that the /nkotanyi did not seem to understand that they would be annihilated.

419.  Several RTLM broadcasts noted the sensitivity of the international community to
evidence of massacres and warned the public accordingly. In an RTLM broadcast on 25
June 1994, for example, Gaspard Gahigi said:

What T wanted to ask Rwandans, in order to show the French that we back their
action and that we support peace, is that this business of looking at your

netphhour ¢ sl
HeH T
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must stop. That’s how. I believe, we can help the French. Spending the day
running, plundering, all that is over ... That must stop. In my view, that's how
we can help the French. and aspire for peace. In my view, if the French come to
help the country to restore peace, peace musl come from among us. In order for
peace to be restored - as Mr. Jean Kambanda once said, and rightly so - you
must know our adversaries, the Inkotanyi. Your neighbour is not our adversary,
simply because he is this or that other way. You know our adversaries. No one
should be victimized on account of his appearance, no one should be victimized
because of his height, people should be judged based only for their acts. If
anyone misbehaves, he should be punished for it and not for his ethnic or
regional origins. In my view, if misfortune has befallen this country. we should
strive to extricate ourselves from it. 1f the French come to help us, we must make
our contribution. The killings must stop everywhere. As for us, we must ensure
that no one 1s victimized because of his appearance or regional origin, but rather
for his acts. That's an idea that I support. And the French arrive, we must show
them our support, we must show that we want peace. All those who are flying
flags should keep them, the inscriptions at the roadblocks should remain, but
everything must be translated into real acts. We must show the French that they
arc welcome, but we must not let them know that there are crniminals, ¢ven
though crimes have been committed. 1 personally think it’s unfortunate. Where
there is war, there are also killings; that's how it goes.'”

“politically correct” language, cynically used for the benefit of the French, who were
going to send troops. The Chamber agrees, noting that this underlying intent was fairly
explicit. Gahigi mentioned the French seven times in this short broadcast, saying that
killing people because of the way thcy look must stop “in order to show the French that
we back their action”. Later he said, “If the French come to help us, we must make our
contribution. The killings must stop everywhere,” suggesting that stopping the killings
was a contribution that would be made only if, or on the condition that, the French came
to help. The broadcast recognized and acknowledged the reality of what was happening at
the time, described as “this business of looking at your neighbour and killing him”.

4:3_. Exhibit C7, CD |7, KO143727, translation from French.
2 p103/302B, T. 1 July 2002, pp. 197-98.
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421. In an RTLM broadcast on 18§ May 1994, Kantano Habimana raised the same
concern, putting the point more bluntly. He said:

Here is good news, good news for the Rwandan people. We have started
receiving good news, really good news. After the decision by the United Nations
to send 5.500 soldiers [rom African countries, France also agreed to send troops.
Once more. France provided an amount as assistance, and promised to increase
it. However, in order for us to continue receiving this kind of good news, they are
asking that no corpses be seen by the roadside and that no onc is killed while
onlookers laugh, instead of handing him over to the authorities.*

422, The Chamber notes that Habimana asked listeners to ensure that no corpses were

seen b-‘y Ihg [_Qﬂ!jSldﬁ a]]d E.Iﬂﬂb]]tﬁd [hIS fo a Iﬁglllﬂsl from |Q‘ EIQIH;]].' Y][[Lla”;ﬁ ds d
condition of sending troops. Starting with the good news of French assistance, which
. was its main focus, the broadcast only mentioned the killing in this context. In the RTLM

broadcast, Habimana did not condemn the killings, although the broadcast indicates that
he was aware of the fact that there were corpses lying by the roadside. The point was the
visibility of the killings, not their occurrence,

423, Not all such RTLM broadcasts cited the concern of the international community
as a reason to stop indiscriminate killing based on cthnicity. In an RTLM broadcast on
15 May 1994, an unidentified speaker said:

The enemy who attacked R wanda is known; he is the RPF-Inkotanyi. Here, 1
want to explain that the RPF is our enemy, no one will say that it is our brother
while 1t will be fighting. This must be understood like that... Whenever the RPF
fights us, we consider him as our enemy, the enemy of all Rwandans, whenever it
attacks us and fights us we consider him as such and we fight him like that. The
reason why 1 say that the enemy is the RPF 1s to distinguish it with another who
they call an enemy although he is not really an enemy. You are asked to train and
explain to the population to avoid whatever can lead them to fight e ach other
because of their ethnic groups. Some people think that a person of different
. ethnic groups is your enemy. To be an enemy be must belong to RPE.... A Tutst,
a Hutu, a Twa who is not a RPF soldier is not our enemy we cannot say that the
one who is froma different ethnic group is our enemy. the one from another

region is our enemy. RPF often uses these elements in order to seek a way to
infiltrate.*"’

424,  According to Des Forges. this broadcast was intended to avert international
criticism. The Chamber notes that o ther broadcasts such as the one cited above might
support this interpretation, although the international community was not mentioned in
this particular broadcast. There was an acknowledgement that “some people think that a
person of different ethnic groups is vour cnemy”, but the broadcast went on to state, “To
be an enemy he must belong to RPF”, and *“we cannot say that one who is from a
different ethnic group is our enemy...” The Chamber finds that the last line, “RPF often

25 p103/9B,
* ixhibit C7, CD 46, K0146218-19.
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uses these elements in order to seek a way to infiltrate”, to some extent undercut the
apparent message o [" the broadcast, perhaps i ntentionally, by suggesting that RPF was
infiltrating along ethnic lines. The insinuation is subtle, though, and the broadcast, in
isolation as an excerpt, does not indicate lack of sincerity on the basis of the text itself,
with the possible exception of this last line, It is only when read in the context of other
contemporaneous broadcasts that a cynical purpose might be inferred.

425. In contrast, some broadcasts explicitly called for killing of civilians. In an RTLM
broadcast on 23 May 1994, Kantano Habimana said:

Let me cangratulate thousands and thousands of young men I've scen this
morning on the road in Kigali doing their military training to fight the
Inkotanyi... At all costs, all /rkotanyi have to be extenminated, in all areas of our

country—Whether-they reach-at-the-airport-or somewhere-—else; but-they should——————————
leave their lives on the spot. That's the way things should be...Some
(passengers) may pretext that they are refugees, others act like patients and other
like sick-nurses. Watch them closely, because [nkotanyi's tricks are so many...
Does it mean that we have to go in refugee camps to look for people whose
children joined the RPA and kill them? [ think we should do it like that. We
should also go in refugee camps in the neighbouring countries and kill those who
sent their children within the RPA. I think it’s not possible to do that. However, if
the Inkotanyi keep on acting like that, we will ask for those whose children
joined the RPA among those who will have come from exile and kill them.
Because if we have to follow the principle of an eye for an eye, we’ll react. It
can’t be otherwise.***

426. The Chamber notes the call for extermination in this broadcast, and although there
is some differentiation in the use of the term Inkofanyi from the Tutsi population,
nevertheless the broadeast called for killing of those who were not /nkotanyi, the killing
of those in refugee camps whose children joined the RPA. The broadcast also warned
listeners to be vigilant at the roadblocks and to beware passengers using the “pretext” that
they were refugees, in effect calling on the population to attack refugees.

427.  In an RTLM broadcast on 28 May 1994, Kantano Habimana made it clear that
even Hutu whose mothers were Tutsi should be killed:

Another man called Alovs, [uterahanwve of Cyahafi, went to the market
disguised in military uniform and a gun and arrested a young man called
Yirirwahandi Eustache in the market... In his Identity Card it is written that he is
a Hutu though he acknowledges that his mother is a Tutsi... Aloys and other
Interahmawe of Cyahafi took Eustache aside and made him sign a paper of
150000 Frw... He is now telling me that they are going to kill him and he is
going to borrow this amount of money. He is aflraid of being killed by these men.
If you are an Inyenzi**’ you must be killed, you cannol change anything. If you
are Inkotanyi, you cannot change anvthing. No one can say that he has captured
an Invenzi and the latter gave him money, as a price for his life. This cannot be

% Exhibit C7, CD 93, K0146700-02.
*** The translation uses the word “cockroach™ for all references in the original to “/nyenzi”.
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accepted. If someone has a false identity card, if he is Inkotanyi, a known
accomplice of RPF, don’t accept anything in exchange. He must be killed.*”

428. From this broadcast it is clear that Yirirwahandi Eustache was perceived to be an
Invenzi and Inkotanyi because he acknowledged that his mother was a Tutsi, The chilling
message of the broadcast was that any accomplice of the RPF, implicitly defined to be
anyone with Tutsi blood, cannot buy his life. He must be killed.

429.  Many RTLM broadcasts named and denounced individuals, identifying them as
accomplices or threats to security. In an RTLM broadcast on 2 June 1994, Valerie
Bemeriki said:

And vyet, there will certainly be criticism regarding what must be in this

N .

S
U
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named ... a woman named Jeanne. Jeanne is a sixth-form teacher at Mamba,
Mamba in Muyaga commune. Jean is not doing good things in this school.
Indeed, it has been noted that she’s the cause of the bad atmosphere in the classes
she teaches. She had a husband named Gaston, a Tutsi, who took refuge in
Burundi. He left, but when he reached the other side, he started to plot against the
Hutus of his commune; he arranged their murder through this woman, his wife,
Jeanne. He is doing everything possible to launch attacks in Muyaga commune,
through this woman named Jeanne, who is a teacher at Mamba, in Muyaga
commune. She did not stop at that, she teaches that to her students; she urges
them to hate the Hutus. These children spend the entire day at that, and, indeed,
the people of Muyaga, who are well known for their courage, should warn her.
You therefore realize that she is a security threat for the commune.*"

430, According to Chrétien, Jeanne’s husband, a Tutsi, had to go into hding.
Following the RTLM broadcast Jeanne, a Hutu, complained to the bourgmestre that she
was getting threats, He told her to stay calm, but she did not trust this advice and went
into hiding herself."* Asked specifically about this broadcast on cross-examination,
Nahimana said he disapproved of it.*"’

431, RTLM also broadcast lists of names of individuals. In an RTLM broadcast on 31

March 1994, for example, Mbilizi announced among the news headlines “13 students of
T\T}.’:—}I‘I?ﬂ who form a hrigndp that is called In'?imgl iteha [“p.ﬁrqnnq who are never hm:”] will

soon be enrolled by the RPF.” Shortly thereafter Mbilizi started his report of this news by
saying that 13 students of Nvanza had just been enrolled by the RPF. He named five
schools and then read a list of thirteen names of the people he said were in the Brigade
Inziraguteba. Together with each name was broadcast the young man’s post in the
Brigade, his age, the name of his school, and what his RPF code name would be. The
ages given ranged from 13 to 18 years old. After reading the list of names, Mbilizi said:

0 Exhibit C7, CD 11, K0143676.
1 Exhibit P103/20B.

it | July 2002, pp. 184-86.
#3727 Sept. 2002, p. 58.
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So, dear listeners, you have noticed that these students are very voung and that
can be very dangerous. We have to say that this confirms sufficiently the
information that was diffused on RTLM saying that the RPF has infiltrated
schools.**

432, Chrétien testified that RTLM broadcasts also attacked UNAMIR, and particularly
the Belgians and General Dallaire.*** On 31 May 1994, for example, Kantano Habimana
accused Dallaire of favoring the Tutsi:

I spoke with General Romeo Dallaire on this situation, when | bumped into him
at Nyabugugo. I was given to understand Dallaire (smile) believes he is one and
the same as UNAMIR. II; [sic] he thinks that if he were fired, UNAMIR would
not have its place in Rwanda. He is a pretentious fellow. Simply, 1 told him that
his favorite ethnic group, known as the Inyenzi-Inkotanyi, Tuisis.™™ will

disappear from the face of the earth in the end. We then had a discussion and a
Senegalese soldier who was there separated us, but I told them in no uncertain
terms that a minority ethnic group, which commits suicide by declaring war on
the majority ethnic group will end up by disappearing once and for all, because
it’s committing mass suicide. I don’t know whether Dallairc will tell his friends
about it, but it's inevitable. "’

433. A number of broadcasts are addressed to those manning the roadblocks, in
support of their activities. In a broadcast between 26 and 28 May, Kantano Habimana
directly encouraged those guarding the trenches against the /nvenczi to take drugs:

I would like at this time to salute those young people near the slaughterhouse, the
one near Kimisagara... Y esterday I found them dancing zouk. They had e ven
killed a small pig. [ would like to tell you that... Oh no! The thing you gave me
to smoke... it had a bad effect on me. [ took three puffs. It is strong, very strong,
but it appears to make you quite courageous. So guard the trench well so 10
prevent any cockroach [/nyenzi] passing there tomorrow. Smoke that little thing,
and give them hell.¥*

Witness Evidence of RTLM Programming

434, In reviewing RTLM broadcasts, the Chamber has relied primarily on broadcasts
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available. In determining the extent to which the broadcasts submitted to the Chamber are
representative of RTLM programming as a whole, the Chamber considers the testimony
of witnesses who listened to RTLM regularly, or followed RTLM at the time, a critical
complement to the evidence of the broadcasts themselves.

“** Exhibit C7, CD 148, C.54/K 95, KO113774, 77-78.

571 July 2002, pp. 105-106.

“* Nahimana objected to this translation, maintaining that Tutsi was in adjective form and the translation
should be “Tutsi Inyenzi-fnkotanyi.” T. 1 fuly 2001, p. 102,

“*7 Exhibit P103/17D (001 7e ter).

% Exhibit P103/239B.

Judgement and Sentence 146 3 December 2003

L ETre—



34754

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
Case No. [CTR-99-52-T

435.  Prosecution Witness GO, a civil servant in the Ministry of Information whose job
it was to monitor RTLM before 6 April 1994, described the early programming of RTLM
as follows:

RTIM started by endearing itself to the people by attracting them with music,
music which is referred to as "hot" and it was mainly Congolese music... And
litlle by little the programimes broadeast - the broadcasts changed and cvents that
took - based on events that took place in Burundi in October RTLM started
prescnting to the people an issuc - i.¢., that the Tutsis constituted danger to the
Hutu majority. But the manner of presentation was diluted so as it docs not - so
that it is not seen as a mistake by the authorities, and to get them to sanction the
RTLM. And when the Arusha p eace accords were adopted, RTLM was much
clearer in its statements by addressing itself to what it referred to as the "masses”,
that henceforth power has been taken from their hands and that they were going
to - that they were going to be - they were going to be put into a situation of
servitude. From January, the date on which the extended transitional government
. was to be established, this was - this whole message was addressed to the people,
those they referred to as the "masses". And, indecd, the people followed the
message like dogs that had been taught to bite. and cverywhere there were
demonstrations of [fnterahamwe and Impuzamugambi. There was a lot of
insecurity. These groups were chanting, "Let us exlerminate them, let us
exterminatc them". There was a climate of fear among the people. and it was
apparent that the entire population had listened to the teachings of RTLM.*”

436. Witness GO described the gradual build-up of effect over time noting, I
monitored the RTLM virtually from the day of its creation to the end of the genocide,
and, as a witness of facts, I observed that the operation of the genocide was not the work
donc within a day.™** He described the impact of RTLM as follows:

[Wihat RTEM did was almost to pour petrol — to spread petrol throughout the
countiry little by little, so that one day it would be able to set fire to the whole
country.m

437, The witness gave the following summary of what he heard listening [rom his
home after 6 April, where he staved after many others from the Ministry of Information
() werc killed:

RTLM was constantly asking people to kill other people, to look for those who
were in hiding, and to describe the hiding places of those who were described as
being accomplices. [ also remember RTLM programmes in which it was obvious
that the people who werce speaking were happy to say that there had been massive
killings of fnyenzi, and they made no difference between fnyenzis and Tutsis.
And they said that they should continue to search for those people and kill them
so that the future generations would have to actually ask what /nyenzis looked
like, or, ultimately, what Tutsis looked like.*"

“7T.10 Apr. 2001, pp. 49-30.
“ Ibid., p. 45.

T 4 June 2001, p. 33.
#2710 Apr. 2001, p. 58.
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438. During this time, Witness GO also heard a broadcast on RTLM of the Ten
Commandments of the Hutu, which he thought he remembered as having been mentioned
by Valerie Bemeriki and Kantano Habimana. Witness FW also testified that he heard an
RTLM broadcast commenting on the Ten Commandments.** Witness GO described the
impacl of the broadcast as follows:

The goal of mentioning the ten Hutu commandments was (o ensure that the
population understood that all the Hutus must become united. And they must
have a single fighting goal that they should aim for. And that they should have
no link or no relationship between Hutus and Tutsis. And it's for that reason that
some men started killing their wives who were Tutsis. In other cascs, children
who, with the result of a mixed marriage, whether they had a Tutsi mother or a
Hutu father, but thought that they were more Hutu than Tutsi, killed their own
mothers. Just that it was explained to Hutu widows, i.e. Hutu women who had

been married to Tutsi men, and whose husbands had been killed and whose
children had been killed, that in fact, it was not a problem. That they had just
gotten rid of enemies. And that the only persons who had any link with these
people were those women. And that is indeed how things happened.™*

439.  Witness AGX, a Tutsi man from Gisenyi, testified that he listened to RTLM in
1993, Generally speaking, he said the journalists would give news about the war and
about the ethnic groups. He said Kantano Habimana would often mention ethnicity and
say that the Tutst were the enemy of the Hutu, that the Tutsi were a minority representing
15% of the population and were only seeking to obtain power, and that the Tutsi should
be avoided. According to Witness AGX, his teachings to the people were to raise discord
between the Hutu and the Tutsi.**® Witness ABE, a Tutsi man from Kigali, testified that
unlike newspapers that used the term RPF-inkotanyi, RTLM always used the term
Invenzi-Inkotanyi and it was a term used to mean that the RPF were enemies and they
were the Tutsi.**® Witness ABC, a Hutu man from Kigali, testified that he was in
Rugunga when RTLM radio announced at around &.00 p.m. that President
Habyarimana’s plane had been shot at. After the announcement, the witness heard gunfire
and grenade explosions which continued all night. The next morning, RTLM stated that
some people who were opposed to the regime had been killed, n amely, Kavaruganda,
Agathe Uwilingiyimana and Frederic Nzamurambaho. At 5.00 a.m. that morning, RTLM
said that no one should leave their homes and that the Tutsi had to be sought as they had

147
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440. A number of Prosecution witnesses, including Witness Bl and Nsanzuwera,
mentioned the music of Simon Bikindi, a Hutu whose song “Nanga Ba-Hut” or 1 Hate
the Hutu”, was repeatedly broadcast on RTLM. By all accounts. the tune of this song
was extremely popular. In the view of Nsanzuwera, the lvrics “broadcast ethnic hatred”
and became a “hymn” for the massacres.**® In his testimony Nsanzuwera recalled the

2T, 1 Mar. 2001, p. 123.
M7 11 Apr. 2001, pp. 47-48.
T, 11 June 2001, pp. 53-34.
6728 Feb. 2001, p. 37.
7T, 28 Aug. 2001, pp. 12-14.
8T 23 Apr. 2003 p. 95.
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song describing the Hutus as imbeciles that have huge stomachs and attacking Hutu
accomplices as “the Hutus that one buys in order to kill”.*** The Chamber noted in the
RTLM broadcast transcripts numerous references to songs of Bikindi being played on the
air. A number of witnesses testified that the music played on RTLM was very popular,
and that particularly in the beginning, it was one reason people listened to RTLM.

441.  Prosecution Witness BI, a Hutu human rights activist, testified that within a short
time afler RTLM first came on the air, she became concerned. The language of the
broadcasters changed, and they began a campaign to promote the idea that all Tutsi were
Inkotanyi and enemies of the nation, and that all Hutus married to Tutsi were naive and
enemy accomplices.*’ The conclusion that all Tutsi were Inkotanyi was mentioned again
and again on RTLM programs, by Noél Hitimana, Kantano Habimana and Valerie
Bemeriki, among others.”>' Witness BI said she listened to RTLM in her capacity as a
human rights activist, to learn what was being planned by the Impuzamugambi and the

. Interahamwe. RTLM would mention neighbourhoods and individuals by name. and a few
hours later those neighbourhoods would be ransacked by the militia and those individuals
would be the victims of attack. She recalled mention of the neighbourhood Gatega, where
it was said that the Tutsi women thought themselves to be invincible and were making
the Hutu men lose their heads. She said the next morning, a young woman called Kate
was killed in her house by a grenade.

442.  Witness BI said she herself was mentioned on RTLM in December 1993, as a pest
who had decided to work for the enemy. Other persons she was said to have brought in
her wake were also named in the broadcast. When the witness got home, the night
watchman showed her a large stone that had been thrown into her compound by young
militiamen in uniform. Attached to the stone was a message that they would catch up
with her and that they were going to kill her by crucifying her, removing her skin, and
leaving her to be eaten by birds, hoping that before she died she would understand that
shc was a traitor. Witness BI said she was mentioned on RTLM scveral times. The one
broadcast she heard hersclf was in January or February 1994 by Valerie Bemeriki, who
said that it was not surprising to see Witness BI working for the /nkotanyi because her
. mother was a Tutsi who had married a Hutu man to make him lose his head. After this
broadcast another stone was thrown into her compound with a sketch of a calabash
encircled by a snake. The message was that as she listened to her mother, her children
would listen to her and suffer the same fate. She was told the stone had been thrown by
two men wearing CDR berets and a man who was an /nterahamwe. In March, she
recalled that Kantano Habimana spoke of her on RTLM, saying he did not understand
why such a little woman as her could create chaos, and he asked whether there were not a
sufficient number of men to take care of her. Subsequently in her testimony she clarified
that Habmina suggested she could not be sexually satisfied except by Tutsi men.
Immediately after this broadcast she was chased by three men, who said, “It’s her.”
When they reached her, one of the men removed his penis from his trousers and asked

“*T. 24 Apr. p. 178.

=0T, 8 May 2001, pp. 63-64.

“UT. 14 May 2001, pp. 126-127.

“2T. 15 May 2001, p. 68; T. 8 May 2001, pp. 93-94,
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her whether that was not sufficient to shut her up. Two days later she was attacked in the
street and her vehicle was stoned and damaged.*”

443,  Witness BI said that in March 1994, Interahamwe and Impuzamugambi youth in
their uniforms with the radio to their ear were omnipresent, singing songs very loudly,
songs of Bikindi and others saying “We shall exterminate the enemies of the country”.
On the morning of 7 April, the witness saw soldiers from the Presidential Guard, with a
fist, killing people. At mid-day they came to her house. She was on the telephone with
Alison Des Forges w hen the soldiers started shooting and kicked her door open. S he
managed to escape and hid in the bushes, and subsequently in the ceiling of her house,
from where she did not move for five days. Thereatter she fled, leaving the country on 12
April 1994.%*

444, A number of Prosecution witnesses testified that individuals referred to m RTLM
broadcasts were subsequently killed as a result of those broadcasts. Nsanzuwera, the
Kigali Prosecutor at the time, characterized being named on RTLM as “a death sentence”
even before 7 April.*>® He stated that there were a number of killings that followed
RTLM broadcasts, and cited several incidents involving people he knew personally, in
addition to Charles Shamukiga, mentioned above. One such incident, which took place
on 7 or 8 April, was the killing of Desire Nshunguyinka, a friend of President
Habyarimana, who was killed with his wife, his sister and his brother-in-law alter RTLM
broadcast the license plate of the car they werc traveling in. The RTLM broadcast alerted
the roadblocks in Nyamirambo and said they should be vigilant as a car with that
identification would be passing through, with /nkotanyi. When the car arrived at the
roadblock almost immediately after the broadcast, these four people were killed by those
manning the roadblock. Nsanzuwera said that RTLM broadcasting addressed itsell to
those at the roadblock and that the message was very clear: to keep the radio nearby as
RTLM would provide information on the movements of the enemy. Many listened to
RTLM out of fear because its messages incited ethnic hatred and violence, and
Nsanzuwera said the station was called “Radio Rutswitsi” by some, which means “to
burn”, referring to ethnic violence. After 6 April it was even called “Radio Machete” by

some.**

445,  Prosecution Witness FS. a businessman from Gisenyi, testified that he heard his

brother’s name, among others, mentioned on RTLM on 7 April 1994, and that shortly
thereafter his brother was killed, together with his wife and seven children. He testified
that his brother was not the only one, but that several people were killed following radio
broadcasts.**’

446. Prosecution Witness FY, a man from Kigali, testified that he started listening to
RTLM at the end of 1993, beginning of 1994. He was in Goma from February to mid-

1T, 8 May 2001, pp. 94-95.

“* Ibid., pp. 88-97, 106-110.

BT 24 Apr. 2003, pp. 94-96.

#6723 Apr. 2003, pp. 50-55, 84-89; T. 24 Apr. 2003, pp. 42-43.
“7T.7 Feb. 2001, pp. 66-68.
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March, during w hich time he did not listen to RTLM. B eginning in mid-March 1994,
RTLM started to name and accuse individuals of being /nkoranyi or financing the
Inkotanyi. Amongst these names he heard Nogl Hitimana broadcast the name of Daniel
Kabaka, the owner of the house he was renting, who was accused of making financial
contributions to the RPF and holding meetings at his house. Kabaka had been named in a
state sccurity list and arrested in 1990 together with others, mainly Tutsi, who were said
to be Inkotanyi accomplices. He was detained for six months and came out of prison
disabled, having been shot in the leg. According to the witness, Kabaka, a Tutsi, did not
belong to any political party. "™

447,  Witness FY testified that Kabaka was not hiding anyone in the house. After this
information had been broadcast on the radio, thc place was targeted and afterwards
people would think twice beforc coming to visit. He said he considercd moving because

he was afraid that an attack would follow the broadcast. In the weck following 7 April
1094, Witness FY heard Kabaka’s name again on RTLM, and on the night of 7or 8
April, his residence was attacked with a grenade. The ceiling was destroyed, and Kabaka,
who was already handicapped, broke his leg and was unable to flec. While the rest of the
family fled, his 12 year-old daughter Chine remained with him, saying that she wanted to
die with her father. The witness said that within a few davs members of a crisis
committee that had been set up to monitor the situation came to the house. Thirty
minutes later eight gendarmes arrived and entered the house. They found Kabaka lying
down and tried to shoot him, but his daughter helped him move out into the courtyard.
He was shot three times in the chest and died immediately. His daughter was also shot
twice, but she did not dic immediately. She was taken to the Red Cross and died there a
week later, Witness FY, a Tutsi, was in a crowd of people who witnessed these events
and went into hiding afterwards in neighbours® houses.""”

448.  Witness FY recalled the names of other neighbours who had been mentioned on
RTLM including a builder, a physician, and a woman who workcd at the Belgian
embassy. He said he heard these names in March and April 1994, and that in all cases the
same language was used. accusing the persons of being accomplices and hiding
Inkotanyi. He said that most of the persons mentioned on RTLM were Tutsi, or they were
people who did not support the government at that time. Those he knew, the builder and
the doctor, for example, were elderly and not people he thought were in any way

interested in politics or involved in political activities. Witness FY testified that RTLM
programming had two phases. In the first phase, popular music was played, and in the
second phase the programmes were seeking to divide Rwandans and, as he described it,
“the Hutu was showing the Rwandans who the enemy was”. In response to questioning
from the Chamber, Witness FY testified that there were killings of Tutsi other than
Kabaka at that time, and that when the crisis committee went from house to house they
checked identity cards for the purpose of selective killing. He said they had a list of
names, but he was not close enough to be able to read the names on the list.**

“*T.9 July 2001, pp. 9-16.
7.9 July 2001, pp. 30-35.
07,9 July 2001, pp. 20-28; T, 10 July 2001, pp. 7-9.
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449.  Prosecution witnesses also described RTLM broadcasts apparently designed to
manipulate the movement of Tutsis so as to facilitate their killing. An incident recounted
by Nsanzuwera involved Professor Charles Kalinjabo, who was Kkilled at a roadblock in
May 1994 after RTLM broadcast an appeal to all Tutsis who were not Inkotanyi but
rather patriots to join their Hutu comrades at the roadblocks. Charles Kalinjabo was
among those who consequently lefl his hiding place and went to a roadblock, where he
was kllled dfter RTLM then broadcast a message tel]mg 7 listeners not to go and search for

testified that on 11 Apn] 1994 he heard an RTL\I broadcast tellm;: all Tutsis v.ho had
fled their homes that they should return because a search for guns was to be conducted,
and that the houses of all those who were not home would be destroyed in this search.
The witness FW said that some people returned home on hearing this broadcast and
named among them Rubayiza Abdallar and another person called Sultan, both Tutsi
neighbours of his who were killed when they returned home on the same day, 11 April.
. Wlmcss FwW siated that most of those who relurned home f{)I]O\A ing this bmadcabt were

450.  Witness FW also testified about an incident that took place at the Islamic Cultural
Centre on 13 April 1994, The witness estimated that there were 300 men, 175 women
and many children, all Tutsis taking refuge there. He described dire conditions and said
that some Hutu youth were entering the compound and bringing food to those inside. On
12 April, he saw the RTLM broadcaster No¢l Hitimana there, and heard him asking these

Bt

FW testified that he told Hitimana that these people he was calling Inyenzi were his
neighbours and asked him why he was calling them /nyenzi. Approximately one hour
later, Witness FW said he heard Kantano Habimana on RTLM saying that in the Islamic
Cultural Centre there were armed /nyenzi and that the Rwandan Armed Forces must be
made aware of this fact. According to the witness, none of the refugees in the compound
was armed; they were all defenceless. The next morning, on 13 April, the compound was
attacked by soldiers and Inferahamwe, who encircled and killed the refugees. From his

ptace of hiding, Witness Was apic € what was happening. fie i 3
reluctance of some Interahamwe to kill people in a mosque, whlchlcd them to order
cveryone to come out, including elderly women and children. They were then taken to
nearby houses, and almost everyone was subsequently killed. The next moming the
witness found six survivors, three of whom were severely wounded and died
subsequently. They told him that once the refugees had been put into the houses,
grenades were thrown into the houses, and that they were the only survivors of the atlack.
Among those killed was Witness FW’s cousin, a seven year-old girl **

451.  Witness FW testified that in May he heard an RTLM broadcast, which he
described as one of the “inflammatory programs”. Gahigi was interviewing Justin
Mugenzi who was saying that in 1959 they had sent the Tutsi away but that this time

! T. 23 Apr. 2003, pp. 53-55, 75-82.
2 T, | Mar, 2001, pp. 51-53, 122-23.
“ Ibid., pp. 61-83, 89-90.
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around they were not going to send them away, they were going to kill them, that the
Hutu should kill all the Tutsi — the children, women and men — and if they had come back
it is because they werce not killed last time. The same mistake should not be made again,
they should kill all the Tutsi. Witness FW said this statement made them very scared
because they realised that their chances of survival were very slim and that if they were
alive it would not be for too long,**

452 Prosecution Witness Thomas Kamilindi, a Rwandan journalist, recalled in hisg
testimony that he was threatened by an RTLM broadcast, following an interview he did at
the Hotel des Mille Collines. During the interview, he asserted that militiamen, with help
from some part of the army, were responsible for the killings, and that the RAF was
losing ground to the RPF. The next day RTLM mentioned Thomas Kamilindi being at
this hotel, which was a sanctuary for /nyenzi. Kantano Habimana said on air, “Thomas,
listen, come back home. Come and work with us. What you're doing is not good.

You've gone Lhe wrong way. > HL said he understood from this that thc mﬂma were bem;:
fn]r‘ fn. come-3 ) o = o

on air, Karmlmdl you can say anthmg you want. You can sell thc country as you want,
but know that the Hotel des Mille Collines is not a bunker.” Mr. Kamlindi was told
subsequently by the hotel manager that the army had decided to bombard the hotel, and
he was informed by a captain from UNAMIR that General Dallaire was in contact with
General Bizimungu in an effort to save the hotel. Three hours after Bemeriki’s broadcast,
a shell was fired into the hotel, which was subsequently declared a UN site to which

dzmou:ed vchlc es were Scnt for protectlon When Mr. kamllmdl among, forty refugees,
] acd b o oo SRS 154 1 DO I

Y ] vy | . KA Uy
hrterahanme militia and soldlers While ncqouatmns regarding the convoy were going
on, Kamilindi said the Interahamwe werc shouting his name, saying “Kamilindi, come

- = ¥ * 4 5
down; we are going to kill you. The others will be saved.” **°

453.  Prosecution Witness X, a member of the Interahamwe, testified that he listened
regularly to RTLM from the time of its creation. In the time prior to 6 April 1994, he said
he heard information broadcast on RTLV[ that was false. As an examplc he cited a 1eport
grenades p ;
thrown by the MRND. He also mcntmned a list that RTLM publicized as a list, crcdled
by the RPF, of people it was going to kill. which was falsec. Witness X said he saw this
list two days before it came out in January 1994. He was told by a mutual friend of his
and Nahimana’s that the list was going to be published. It was produced by a group of
people, which included Nahimana as well as Bagosora. 1 Ty cross-examination, Counsel
for Nahimana noted that Witness X had signed a communique in February 1994
condemning RPF lists for extermination, indicating that the lists were thought to be

genuine.  wWitness X mamtamned that the [ist was mnot authentic. ~Counsel for
Barayagwiza noted that several of the people on the list, including Gatabazi and Bucyana,
were in fact killed, suggesting that the information was not falsc. Witness X insisted that

'm“f 1hid., pp. 84-85.

“*T.21 May 2001, pp. 89-101.

‘4718 Feb. 2002, pp. 110-21; Exhibit P88.
“®7T. 21 Feb. 2002, pp. 82-85.
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there was no link between the list and these killings.*® He cited as another example of
false information an RTLM broadcast in April 1994 naming people as ibyitso, including
someone called Bomboko, whom RTLM said was masquerading as an [aterahamwe but
actually worked for the RPF. An RTLM official who was with Witness X heard this
broadcast and went to the studio to demand that a correction be made, to say that
Bomboko was one of them and not fb).-itso.m

454. Prosecution Witness Colette Bracckman, a Belgian journalist, testified that after
the death of President Ndadaye in Burundi, she started to hear about RTLM broadcasts.
Journalists and members of the diplomatic corps were saying that RTLM was throwing
oil on the fire.*”" Following the funeral of Ndadaye. in December 1993 she went to
Kigali, where she met Prime Minister Agathe Uwilingiyimana, who had contacted
Braeckman to share her concern about RTLM. She said the radio was mounting a

campaign of ethnic hatred and that death threats were being proferred, especially against
herself. UN Belgian troops were being denigrated, as were the Arusha Accords and
members of the opposition. This interview, published in the Belgian newspaper Le Soir,
quoted the Prime Minister as saying, “Radio Mille Collines, which belongs to the head of
state, stated that the president and myself were condemned to die. The chairman of my
party and myself were condemned to die." In cross-examination, Counsel for
Barayagwiza suggested that RTLM only said they were condemned to die, which did not
constitute a threat,*”

455, Other government opposition members attacked by RTLM included Alphonse
Nkubito, the Prosecutor General, who according to Nsanzuwera was mentioned many
times on RTLM. Nkubito was accused in March 1994 of plotting to kill the President, in
an RTLM broadcast against which he initiated legal action. Nsanzuwcra testified that on
3 May 1994, when he was stopped at a roadblock, he was asked “Is it Nkubito or is it
Nsanzuwera?” He said they always said the same thing and that he and Nkubito were not
killed because the UN was protecting them. RTLM had said that Nkubito and
Nsanzuwera were amongst those still living, and the /nterahamwe would always ask
whether it was Nsanzuwera or Nkubito because they had listened to the RTLM broadcast
in which Nkubito was mentioned as plotting the assassination of the President.””
Witness GO testified that Faustin Rucogoza, the Minister of Information, was often
mentioned on RTLM and criticized for his efforts to stop RTLM from broadcasting

messages of ethnic division. On 7 April 1994, the Minister was killed at his residence,
together with his wifc and cight of their children. Witness GO heard the RTLM broadcast
of this news, reporting that Rucogoza had been killed with other accomplices.™

456. At a seminar on the media convened in Rwanda in March 1994 by the Belgian
c¢mbassy, Prosecution Witness Colette Braeckman said there was a lively debate about
the role of the media and the difference between an activist and an objective approach.

S fhid., p. 69.

0T 18 Feb. 2002, pp. 114-15.

LT, 29 Nov. 2001, p. 22.

2 thid., p. 54. -
“* T, 23 Apr. 2001, pp. 44-46, §8-89. ] }
ST 10 Apr. 2001, pp. 4-19. /i
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the radio, and the need to talk about problems resulting from the war. There was talk at
the meeting about the need to counter Radio Muhabura, and he noted as unfortunate that
anything said against the RPF was taken to constitute mobilization of the Hutu. Counsel
for Nahimana introduced several broadcasts, cited above, to challenge the assertion that
RTLM was not open to all political parties. Nahimana said that following the
assassination o f B urundian P resident N dadaye in October 1993, there was a d ownturn
and this event was a catalyst for in-depth discussion of the ethnic issue. RTLM was seen
as an extremist radio station belonging to Hutu Power because it broadcast information
about killings by the RPF. Nahimana mentioned hearing one broadcast naming an
individual as an /nkotanyi and said the matter was taken up by the Steering Committee,
indicating his disapproval of such broadcasts.*™

460. With regard to broadcasts after 6 April 1994, Nahimana testified that he was
revolted by those which left listeners with the impression that Tutsis gencrally were 1o be
killed. He distanced himself from these activities, which he characterized as
“unacceptable”, stating that RTLM had been taken over by extremists. He stated that
RTLM did incite the population to seek out the enemy. While saying that he did not
believe that R TLM “systematically c alled for people to be murdered”, he said he was
shocked to learn in detention that broadcasters were highlighting the physical features of
Tutsis, whom he acknowledged might well be killed as a consequence at a roadblock.
Nahimana hypothesized that had he tried to stop RTLM from broadcasting details about
individuals named as Inkotanyi, he might have been himself made the subject of an
RTLM broadeast endangering his life. On cross-examination, he specifically condemned
several broadcasts he was questioned about, and he requested that his condemnation be
taken as a global one for all such broadcasts. He condemned all broadcasts that gave the
impression that people should be killed, that rape should be committed, that looting
should be dong, or any violence perpetrated. When asked why he had not denounced
these broadcasts earlier, he replied that he had only had a chance to study them since his
dctfjl;tion when he received the recordings and that this was his first opportunity to do
s0.

461. In response to questioning from the Chamber regarding the RTLM journalists,
noting that the same journalists were broadcasting before and after 6 April 1994,
Nahimana attributed their changed conduct to a breakdown in management, which
allowed a number of radicals to control RTLM. He said during his time in detention he
had become more familiar with the programming of RTLM after 6 April, and again he
denounced it, particularly the broadcasts of Kantano Habimana, who he said often took
drugs, after which he would broadcast unacceptable material. He noted that Habimana
had lost his leg in the bombing of RTLM in April, and he said some of the anger in his
programming could be understood, though not justified, by the fact that his entire family
was killed by RPF forces. Kantano was a trained and good journalist, Nahimana said,
recalling that he only learned in detention that the journalists were taking drugs, which
had not happened before 6 April.**

787,23 Sept. 2002, pp. 91-94, 105-108.
% T. 24 Sept. 2002, pp. 45-50; T. 27 Sept. 2002, pp. 49-33, 58-60.
0T 18 Oct. 2002, pp. 38-40.
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462, Nahimana firmly rejected thc proposition that the difference between RTLM
broadcasts before and after 6 April 1994 was merely a matter of degree. He said the kind
of debates aired before were not possible after 6 April. He praised Gaspard Gahigi as
“the cream of the cream of the cream of the print media”, noting that he had trained
journalists in the Great Lakes region. He agreed that mistakes were made but said
mistakes happen anywhere and he deplored such mistakes, recalling that he had said that
the person slighted should be given a right of reply. After 6 April, he said some
journalists were like madmen, either because of drugs or because they were upset about
what happened to their colleagues. He stated that he never saw any journalist on drugs

: : S ‘ Bl
and mentioned Kantano Habimana as having joined “the camp of criminals”,

463. In his book, Rwanda: Le Sang Hutu est-il rouge? Vérités cachées sur les
massacres [Rwanda: Is Hutu blood red?  Hidden truths about the massacres],
Barayagwiza said the following about the role of RTLM: "It is more than probable that
the RTLM called or appealed to the population to resistance (sic) against the RPF and to
the struggle against infiltrators and traitors, which in and of itself constitutes legitimate

3 382
defence”.

Credibility of Witnesses

464. The Chamber has found the testimony of Prosecution Witnesses Francois-Xavier
Nsanzuwera, Thomas Kamilindi, Philippe Dahinden and Colette Braeckman, as well as
Witnesses GO, X, and ABC credible, as set forth in paragraphs 545, 683, 546, 546, 608,
547 and 331 respectively.

465.  Witness BI was extensively cross-examined on the physical circumstances of her
residence, on her involvement in the investigation of events in Bugesera, on her first
several encounters with Nahimana, and on her travel schedule in 1993 and 1994, She
was also questioned on a statement she signed in December 1995, which she said was
prepared on the basis of an interview that took place in a hotel hallway under conditions
that she described as unprofessional. In her statement, she said that Bemeriki had spoken
of her on RTLM in August 1993 and February 1994, She said she thought this had
happened in December 1993 rather than August, and she did not recall saying it had
happened in August. She noted that February 1994 was mentioned in her statement,
which was the broadcast she herself heard, and she cited the difficult conditions of her
interview to explain the error. Witness BI's statement indicated that she had listened to
RTLM “several times”, whereas she testified that she listened regularly to RTLM, a
claim that Counsel for Nahimana suggested was exaggerated. Witness B[ maintained
that “several” meant more than two, and could mean anything from three to a million as
she understood the word. She noted that French was not her mother tongue, and while
acknowledging that she was out of the country often for weeks at a time, she maintained
that when she was in Rwanda she listened to RTLM. On cross-examination, Wiiness Bl
acknowledged having visited RPF controlled territory but said she was not a member of

1T, 27 Sept. 2002, pp. 84-87.
482 T, 22 May 2002) pp. 60-62.
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the RPF, noting that even the RTLM broadcast had stated she was a too] of rather than a
member of the RPF. When asked why she did not mention the death threats she received
and the stones thrown into her compound, either in interviews she did at the time or in her
statcment, she said that the messages did not have her name on them and that she did not
want to put her children, who had been referenced, at risk. Witness BI acknowledged that
she had been criticized by several organizations including African Rights, particularly
with regard to statements she had made about her family as having been unreliable.
These statements were reportedly contested bzy her father, but Witness BI said that
African Rights had not talked to her father."® The Chamber found the testimony of
Witness BI to be clear and consistent and accepts her responses to the questions raised.
For these reasons, the Chamber finds her testimony to be credible.

466. On cross-examination, Witness FW was questioned about his November 1995
statement, in which thc RTLM broadcast he heard was recorded as having been addressed
1o all people who had fled their homes, not to all Tutsi. Witness FW said that what he
heard on the radio was addressed to Tutsi, and that he had asked that his statement be
corrected. He did not know why it had not been corrected. He had also asked for a
correction of the assertion in the statement that RTLM had not talked about ethnicity until
June, which was incorrect. In fact RTLM had been talking about ethnicity since he started
listening to it in 1993. On the statement by this sentence was a handwritten question
mark, which Witness FW said was made in his presence by a Canadian ICTR
investigator, who said the correction would be made.***  The Chamber accepts these
explanations and finds the testimony of Witness FW to be credible.

467. Witness FY was cross-examined on the dates and the sequence of events relating
to the attack on Daniel Kabaka’s house. He was not certain of the precise dates of this
attack, the broadcasting of his name on RTLM, and his execution. The witness clarified
in response to questioning that he heard the name broadcast after the initial attack on the
house and prior to the killing. He reaffirmed that he heard Kabaka’s name on the radio
prior to 6 April 1994, and that he heard it on RTLM rather than another radio station.
Questioned as to why Kabaka had been suspected of supporting the RPF and was on the
state security list in 1990, Witness FY suggested it was becausc he was a Tutsi of
influence in society, unlike himself, and said that Tutsi of social and economic standing,
influential persons, were put on that list of suspects. He acknowledged that some
influential Tutsi were not arrested but suggested that they benefited from special
protection. Counsel for Ngeze suggested that because Kabaka had been on this list and
previously arrested, he was killed by police who knew him for that reason. Witness FY
affirmed that Kabaka was killed by police, or gendarmes. He acknowledged that at the
time of the killing RTLM was not mentioned. Witness FY testified that he was never a
member of any political party. He said he supported the RPF and any party that worked
for unity.*®® The Chamber notes that cross-examination of Witness FY did not establish
any questions going to the credibility of the witness. For this reason, the Chamber finds
the testimony of Witness FY to be credible.

1T, 14 May 2001, pp. 113-125; T. 15 May 2001, pp. 25-37, 53-57.
4T 1 Mar. 2001, pp. 103-10, 124-125.
57,9 July 2001, pp. 31-37, 45-47. 52, 70-75, 90.
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Discussion of Evidence

468. The Chamber notes that in the RTLM broadcasts highlighted above, there is a
complex interplay between ethnic and political dynamics. This interplay was not created
by RTLM. It is to some degree a reflection of the history of Rwanda. The Chamber
considers the broadcast by Barayagwiza on 12 December 1993, to be a classic example of
an e ffort to raise ¢ onsciousness regarding a history o f discrimination a gainst the Hutu
majority by the privileged Tutsi minority.*® The discrimination detailed relates to the
inequitable distribution of power in Rwanda, historically. As this distribution of power
followed lines of ethnicity, it necessarily has an ethnic component. Barayagwiza’s
presentation was a personal one clearly designed to convey a political message: that the
Hutu had historically been treated as second-class citizens. The Chamber notes the
underlying concern running through all the RTLM broadcasts that the armed insurgency
of the RPF was a threat to thc progress made in Rwanda following 1959 to remedy this
historical inequity. In light of the history of Rwanda, the Chamber accepts that this was a
valid concern about which a need for public discussion was perceived.

469. The RPF was widely seen as representing Tutsi interests, and the legacy of a
political movement started by Tutsi refugees who left the country beginning m 1959. In
the RTLM broadcast of 20 November 1993, Nahimana equated the RPF or /nkotanyi with
the Jnyenzi movement of the preceding generation.**” This analysis incorporated the idea
that the nkotanyi and the Inyenzi had an ethnic as well as a political character. The
Chamber notes that this historical reality is reflected often in language used to describe
the history of Rwanda. As noted elsewhere, the first sentence of the Indictments against
the Accused in this case begins “The revolution of 1959 marked the beginning of a period
of ethnic clashes between the Hutu and the Tutsi in Rwanda...” RTLM broadcasts
demonstrate that this shorthand can be dangerous and even deadly, but the Chamber
considers that references to the “Hutu” and the “Tutsi” in this political sensc can be seen
as a reflection of historical reality and do not inherently constitute the promotion of
ethnic division. In some cases, such as the broadcasts by B arayagwiza and Nahimana,
they can be seen to promote public education on the ethnic dimension of the social and
political context of the time. In other broadcasts, such as the one cited above referring to
the power that Hutu seized from the Tutsi in 1959, the terms were used simply to
describe political movements by their ethnic make-up, a description that corresponded to
reality.

470. In this light, the Chamber has considered the broadcasts that mention the
disproportionate wealth of the Tutsi population in Rwanda. Some evidence has been put
forward by the Prosecution to suggest that this assertion was untrue. However, the
Chamber is not in a position to make a finding on the distribution of wealth in Rwanda
and cannot determine, for example, based on the evidence before it, whether 70% of all
taxi owners in Rwanda werc Tutsi.*® If true, the broadcast might be considered an effort

0 Paragraph 345.
! Paragraph 357.
** Paragraph 363.
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to disseminate information to the public on inequities of social concern. If untrue, the
broadcast might be considered an attempt to manipulate public opinion and generate
unfounded hostility towards and resentment of the Tutsi population. The Chamber notes
that in considering the purpose of these broadcasts, the language used is indicative. For
example, cven if it were true that Tutsi in Rwanda held a disproportionate share of the
wealth because of their historical privilege, to say as Kantano Habimana did in an RTLM
broadcast in December 1993 that “they are the ones who have all the money” could be
considered inflammatory, i.e. presented for the purpose of promoting ethnic hatred. The
manner in which this broadcast mentioned Shamukiga, a Tutsi businessman, and talked
about the Tutsi as a group, claiming that they have “all” the money, conveys something
beyvond information.”®® It is not surprising that Shamukiga felt threatened by this
broadcast.

471. In the Chamber’s view, another example of inflammatory language would be the
broadcast by Kantano Habimana on 3 January 1994 in connection with his interview of
RPF leader Tito Rutaremara.*”’ After mentioning six times within eleven consecutive
sentences the assertion that he “hates” the Tutsi or funkotanyi, Habimana commented
sarcastically that the only reason for the “misunderstanding” was the fact that they had
engaged in bombings and cvictions. The clear intent conveyed by this language was fo
mobilize anger against the Tutsi, the same anger expressed in the broadcast. His
subsequent ridiculing of the /nkoranyi as drinking milk in huge quantity denigrated the
Tutsi people as a whole. Similarly, in the 9 December 1993 broadcast discussing whether
RTLM hated the Tutsi, Habimana sarcastically described the tall and shm Tutsi,
“strolling about™ with his “beautiful nose”. There is no element of political comment in
these types of descriptions of the Tutsi people. Rather they reflect pure ethnic prejudice,
which was effectively conveyed despite what were clearly disingenuous protestations to
the contrary. The Chamber notes that many of the broadcasts cited above indicate a
patent awareness among the broadcasters that RTLM was perceived as hating the Tutsi,

472. A few RTLM broadcasts have been highlighted and presented by the Defence as
representing open debate on RTLM with differing points of view expressed. The
interview o f L andouald N dasingwa o f the PL p arty is one such broadcast. The debate
moderated by Gaspard Gahigi on 12 December 1993 is another. The interview of RPF
leader Tito Rutaremara is arguably a third example, although as noted above, the
interview was surrounded by such denigrating anti-Tutsi comments that the extent to
which it represents openness to opposing views was severely undermined. The Chamber
notes that even in praising RTLM for allowing the /nkotanyi 1o speak, in this broadcast
Kantano Habimana suggested that Rutaremara thought his ideas could not be transmitted
on RTLM and commented, “So, those who think that our radio station sets people at odds
with others will be amazed”, recognizing that thc broadcast would be surprising and
thereby indicating how unusnal it was. Prosecution Expert Witness Alison Des Forges
acknowledged several of these types of RTLM broadcasts but stated that they were very
exceptional. The Chamber accepts that this was the case, both on the basis of withess
testimony and on the basis of the sampling of broadcasts it has reviewed, which indicate

" paragraph 364.
¥ Paragraph 351.
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that RTLM had a well-defined perspective for which it was widely known. RTLM was
not considered. and was not in fact, an open forum for the expression of divergent points
of view.

473.  Many RTLM broadcasts explicitly identified the enemy as Tutsi, or equated the
Inkotanyi and the fnyenzi with the Tutsi people as a whole. Some others implied this
identification. Although some of the broadcasts referred to the Inkotanyi or Inyenzi as
distinct from the Tutsi, the repeated identification of the enemy as being the Tutsi was
cffectively conveyed to listeners, as is evidenced by the testimony of witnesses. Against
this backdrop, calls to the public to take up arms against the Inkotanyi or Inyenzi were
interpreted as calls to take up arms against the Tutsi. Even before 6 April 1994, such
calls were made on the air, not only in general terms, such as the broadcast by Valerie
Bemeriki on 16 March 1994, saying “we shall take up any weapon, spears, bows”, but
also in terms of named individuals. These individuals were said to be RPF Inkotanyi.

474.  The Chamber notes that in his testimony Nahimana suggested repeatedly that
whether these individuals were in fact members of the RPF, or were legitimately thought
to be members of the RPF, was a critical factor in judging the broadcasts. The Chamber
recognizes that in time of war, the media is often used to warn the pepulation of enemy
movements, and that it might even be used to solicit civil participation in national
defense. However, a review of the RTLM broadcasts and other evidence indicates that
the individuals named were not in fact members of the RPF, or that RTLM had no basis
to conclude that they were, but rather targeted them solely on the basis of their ethnicity,
The broadcast by Noél Hitimana on 15 March 1994, for example, targeted a banana
hauler named Marc Zuberi as an Inkotanyi. Although he was said in the broadcasi to have
“lied” that he was an Interahamwe, Hitimana stated that because of the huge house he
had built he could not get away with this pretense, suggesting that Zuberi’s house was the
basis for RTLM’s conclusion that he was an /nkoranyi. Similarly, Hitimana’s broadcast
of 1 April 1994 named several doctors as having killed the CDR leader Katumba,
apparently on the basis that they knew him from the hospital and made some ofthand
comments about him. By their absence, if they were even absent, it was said they had
“automatically betrayed themselves”. Morcover, the Chamber notes the reference in the
broadcast to the ethnicity of one of the doctors.

475.  The witness cvidence confirms that RTLM wrongly named innocent civilians as
Inkotanyt. Witness Bl testified that she was was falsely accused in a broadcast by Valerie
Bemeriki, in February or March 1994, of working for the /nkotanyi, which led to threats
and attacks on her person. Witness FY testified that several of his neighbours were
named on RTLM as /nkotanyi accomplices in March and April 1994, including a builder
and a physician, both of whom he knew to be elderly people not interested in politics or
involved in political activities. He said most of the people named were Tutsi, or they
werc people who did not support the government. Witness X testified that he was with
an RTLM official in April when an RTLM broadcast accused a man called Bomboko of
being an RPF accomplice masquerading as an [nterchamwe, prompting the official to go
to the studio to demand that a retraction be made. Nahimana himself recounted in his
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testimony an incident in which RTLM broadecast false information that a man was
carrying /nkotanyi in his vehicle.

476. The evidence includes examples in which violent action, including killing.
followed RTLM broadcasts. Witness Bl recounted a sexual reference to her broadcast on
RTLM, after which a man exposed himself to her and made a threatening comment
clearly linked to what was said in the broadcast. The witness also recalled a broadcast
denigrating Tutsi women in Gatega, and the next morning a woman in Gatega was killed
by a grenade thrown into her house. In his testimony Chrétien provided information from
a German doctor that the Medical Director of Cyangugu, named in a broadcast on 3 April
1994 as having convened a meeting of a small group of Tutsi, was burmed to death
outside his house a few days later. Nahimana suggested in his comments on the
broadcast that it was possible that this meeting was an RPF brigade meeting, an
allegation that the German doctor, who knew this Medical Director, dismissed as “totally
absurd”. Nahimana acknowledged that his suggestion was purely speculative.

477. Nahimana insisted, with regard to the broadcast on 14 March 1994, by Gaspard
Gahigi, rcading a letter written by an Inkotanyi, that the letter proved the existence of
RPF brigades. If authentic, it is true that the letter was written by a self-identified
member of the RPF, but RTLM broadcast the names of his children, who, according to
Chrétien, were subsequently killed. Even Nahimana acknowledged [inally in his
testimony with regard to this broadcast that he did not like the practice of airing peoples’
names, e specially when it might bring about their d eath. The Chamber recognizes the
frustration expressed by Nahimana over the lack of attention, or even bare
acknowledgement, that the letter was written by an RPF member, proving the existence
of RPF brigades. However, many Prosecution witnesses acknowledged in their testimony
that these brigades existed, and the Chamber notes that several Prosecution witnesses
such as Witness AEN and WD testified that they were themselves members of the RPF
inside Rwanda at the time. In this case, the issue was not whether the author of the letter
was a member of the RPF but that his children were mentioned by name in an RTLM
broadcast. Nahimana conceded in his testimony that this was bad practice.

478. Among the Tutsi individuals mentioned specifically by name in RTLM broadcasts
prior to 6 April 1994 are a number that were subsequently killed. These individuals
include Charles Shamukiga, a Tutsi businessman killed on 7 April 1994, who had been
mentioned frequently on air according to Nsanzuwera, with whom he had shared his
concern about these broadcasts. Witness FY testified as to the killing of his Tutsi
landlord, Daniel Kabaka, after hearing his name broadcast twice on RTLM in late March
and April 1994. The Defence questions the establishment of causation between the
RTLM broadcasts and these acts of violence, The Chamber has considered this question
in light of the evidence. Among the Hutu political opposition targeted by RTLM and
subsequently killed were Prime Minister Agathe Uwilingiyimana. who shared her
concern with Belgian journalist Colette Braeckman over death threats by RTLM,
Minister of Information Faustin Rucogoza. who took a series of steps to stop RTLM from
broadeasting messages of ethnic hatred, and Prosecutor General Alphonse Nkubito, who
initiated 1egal action a gainst R TLM for accusing him o f plotting to kill the President.
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Although he escaped, after 6 April 1994 Nkubito was actively sought by Interahamwe,
according to Nsanzuwera, who attributed this effort to the RTLM broadcasts. Minister
Rucogoza was killed on 7 April 1994, as was Prime Minister Agathe Uwilingiyimana.

479. With regard to Prime Minister Agathe Uwilingiyimana and Minister Faustin
Rucogoza, public and political figures, the Chamber considers that the evidence does not
sustain the establishment of a clear causal link between the broadcasts and the killings.
While the broadcasts may well have been a factor, the Chamber is unable to determine
their significance among the many other intervening factors that led to their assassination.
With regard to lesser known individuals, the role of RTLM in provoking violence
targeted against them would inevitably be greater, publicizing their names and
whereabouts and other information about these people that would not otherwise have
been publicly available. Daniel Kabaka had been arrested in 1990, but there is no
cvidence that since that time, having been released without trial, he was subject to
suspicion or targeted by anyone prior to the broadcast. The experience o f Witness Bl,
accosted on the sireet following an RTLM broadcast by a person who specifically
referred to the content of the broadcast, clearly establishes that the broadcasts motivated
listeners to take action.

480. The threat perceived by the individuals named in RTLM broadcasts is another
indicator of this causal connection. In the 20 March 1993 broadcast regarding Nkusi
Felicien, a man wearing a blue cap described in the broadcast as similar to a UN cap, fear
of being stoned as a result of the broadcast led the man to go personally to the station in
an effort to clear his name. In the broadcast itself, Kantano Habimana accepted that
listeners might throw stones at Nkusi Felicien as a result of the broadcast, advising him to
change the color of his cap to prevent this from happening. Even Nahimana in his
testimony acknowledged the causation of violent acts by RTLM broadcasting, saying that
if he had tried to stop RTLM from broadcasting details about individuals named as
Inkotanyi he might have himself been made the subject of an RTLM broadcast putting his
life at risk.

481. After 6 April 1994, the fury and intensity of RTLM broadcasting increased,
particularly with regard to calls on the population to take action against the enemy.
RTLM continued to define the Inkotanyi and the Inyenzi as the Tutsi in the same manner
as prior to 6 April. This does not mean that all RTLM broadcasts made this equation but
many did and the overall impression conveyed to listeners was clearly, as evidenced by
witness testimony, that the definition of the enemy encompassed the Tutsi civilian
population. Nahimana again asserted in the context of a particular broadcast just after 6
April that the question of whether the enemy whom listeners were told to seek out was in
fact the RPF was a critical factor in judging the broadcasts. The Chamber notes that this
particular broadcast called on the public to look carefully for Inyenzi in the woods of
Mburabuturo. In the context of other broadcasts that explicitly equated the /nyenzi with
the Tutsi population, and without any reference in this broadcast to the /nyenzi carrying
arms or in some way being clearly identificd as combatants, the Chamber finds that a call
such as this might well have been taken by listeners as a call to seek out Tutsi refugees
who had fled to the forest. The 23 May 1994 RTLM broadcast by Kantano Habimana
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suggested that /nkotanyi were pretending to be refugees, directing listeners that even if
these people reached the airport, presumably to flee, “they should leave their lives on the
spot”. Habimana’s 5 June 1994 RTLM broadcast called attention to a young boy fetching
water as an enemy suspect, without any indication as to why he would have been suspect.
In the 15 May 1994 broadcast, Gaspard Gahigi, the RTLM Editor-in-Chief, told his
audience “the war we are waging is actually between these two ethnic groups, the Hutu
and the Tuts.” In the 29 May 1994 RTLM broadcast, a resident described checking
identity papers to differentiate between the Hutu and the Inkotanyi accomplices, and in
the 4 Junc 1994 RTLM broadcast, Kantano Habimana advised listeners to identify the
enemy by his height and physical appearance. “Just look at his small nose and then break
it”, he said on air.

482, Many of the individuals specifically named in RTLM broadcasts after 6 April
1994 were subsequently killed. In the 20 May 1994 RTLM broadcast, Valerie Bemeriki
named several priests including Father Ngoga, Father Ntagara, and Father Muvaro, all of
whom w ere subsequently killed. N ahimana acknowledged in his testimony that Father
Muvaro, whom he knew, had died because he was a Tutsi. Nsanzuwera testificd that
Desire Nshunguyinka was killed with his wife, sister and brother-in-law at a roadblock
after RTLM broadcast the license plate of his car. Witness ES testified that his brother’s
name was mentioned on RTLM on 7 April 1994 and shortly thereafter his brother was
killed together with his wife and seven children. He testified that several p eople w ere
killed following such radio broadcasts. On a larger scale, several RTLM broadcasts were
apparently designed to manipulate the movement and thereby facilitate the killing of
Tutsi in numbers. Nsanzuwera testified that Charles Kalinjabo was killed at a roadblock
after he left his hiding place on account of an RTLM broadcast calling on Tutsi patriots to
join their Hutu comrades at the roadblocks. Subsequently RTLM broadcast a call to its
listeners to look for the enemy at the roadblocks. Similarly, Witness FW testified that
after an RTLM broadcast directing Tutsi who had fled to return home to prevent the
destruction of their houses, most of the Tutsi who returned home because of this
broadcast, including several of his neighbours, were killed on the same day. While the
exient of causation by RTLM broadcasts in these killings may have varied somewhat,
depending on the circumstances of these killings, the Chamber finds that a causal
connection has been established by the evidence, noting the widesprcad perception of this
link among witnesscs, best represented by all the urgent telephone calls Des Forges
received at the time from people in Rwanda, desperately secking to “stop that radio”.

483. Many of the RTLM broadcasts explicitly called for extermination. In the 13 May
1994 RTLM broadcast, Kantano Habimana spoke of exterminating the /nkotanyi so as
“to wipe them from human memory”, and exterminating the Tutsi “from the surface of
the earth... to make them disappear for good”. In the 4 June 1994 RTLM broadcast,
Habimana again talked of exterminating the /nkotanyi, adding “the reason we will
exterminate them is that they belong to one ethnic group™. In the 5 June 1994 RTLM
broadcast, Ananie Nkurunziza acknowledged that this extermination was underway and
expressed the hope that “we continue exterminating them at the same pace™. On the basis
of all the programming he listened to after 6 April 1994, Witness GO testified that RTLM
was constantly asking people to kill other people, that no distinction was made between
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the Inyenzi and the Tutsi, and that listeners were encouraged 1o continue killing them so
that futurc generations would have to ask what Znyenzi or Tutsi looked like.

484. The Chamber has considered the extent to which RTLM broadcasts calling on
listeners to take action against the Tutsi enemy represented a pattern of programming.
While a few of the broadcasts highlighted asked listeners not to kill indiscriminately and
madc an apparcnt ef'fnrt to dlfterenhatc the enemy from all Tut51 pcoplc, lnost of these
lar, = - -

commumly and The consequent need to conceal evidence of klilma which is exphmﬂv
referred to in almost all of them. The extensive witness testimony on RTLM
programming confirms the sense conveyed by the totality of RTLM broadcasts available
to the Chamber, that these few broadcasts represented isolated deviations from a well-
established pattern in which RTLM actively promoted the killing of the enemy, explicitly
or implicitly defined to be the Tutsi population.

485. The Chamber has also considered the progression of RTLM programming over
time — the amplification of ethnic hostility and the acceleration of calls for violence
against the Tutsi population. In light of the evidence discussed above, the Chamber finds
this progression to be a continuum that began with the creation of RTLM radio to discuss
issues of ethnicity and gradually turned into a seemingly non-stop call for the
extermination of the Tutsi. Certain events, such as the assassination of President
Ndadaye in Burundi in October 1993, had an impact by all accounts on the programming
of RTLM, and there 1s no ques’uon that the events of 6 Apul 1994 matked a sharp and

IUL[llLuU.].dI.\: Il]_ Dact

Rather they were moments of mtenmﬁcatmn broadcast by ihc same Joumallsts and
following the same patterns of programming previously established but dramatically
raising the level of danger and destruction.

Factual Findings

486. The Chamber finds that RTLM broadcasts engaged in ethnic stereotyping in a

. manner that promoted contempt and hatred for the Tutsi population. RTLM broadcasts
called on listeners to seek out and take up arms against the enemy. The enemy was
identified as the RPF. the Inkotanyi, the Inyenzi, and their accomplices, all of whom were
effectively equated with the Tutsi ethnic group by the broadcasts. After 6 April 1994, the
virulence and the intensity of RTLM broadcasts propagating ethnic hatred and calling for
violence increased. These broadcasts called explicitly for the extermination of the Tutsi
ethnic group.

487 Both before and after 6 Aprit 1994, RTEM broadeast the ames—of —Tutsy
individuals and their families, as wcll as Hutu political opponents. In some cases, thesc
people were subsequently killed, and the Chamber finds that to varying degrees their
deaths were causally linked to the broadcast of their names. RTLM also broadcast
messages encouraging Tutsi civilians to come out of hiding and to return home or to go to
the roadblocks, where they were subsequently killed in accordance with the direction of
subsequent RTLM broadcasts tracking their movement.
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488. Radio was the medium of mass communication with the broadest reach in
Rwanda. Many people owned radios and listened to RTLM - at home, n bars, on the
streets, and at the roadblocks. The Chamber finds that RTLM broadcasts exploited the
history of Tutsi privilege and Hutu disadvantage, and the fear of armed insurrection, to
mobilize the p opulation, w hipping them into a frenzy o f hatred and violence that w as
directed largely against the Tutsi ethnic group. The Interahamwe and other militia
listencd to RTLM and acted on the information that was broadcast by RTLM. RLTM
actively encouraged them to kill, relentlessly sending the message that the Tutsi were the
cnemy and had 1o be eliminated once and for all.

4.2 Ownership and Control of RTLLM

Before 6 April 1994

489. A number of Prosecution witnesses testified as to the creation, ownership and
management of RTLM, and the role of two of the Accused, Nahimana and Barayagwiza,
in RTLM. Nahimana himself also testified extensively as to the corporate structure of
RTLM and his own role in the company RTLM S.A. and its first venture, the radio
station RTL.M. The Chamber begins its consideration of these issues with the evidence
of the Accused, as it is extremely detailed and comprehensive.

490. Nahimana testified that the idea for RTLM was first communicated to him in
September or October of 1992 by two former colleagues who became his friends, Joseph
Serugendo and Vénuste Nshimiyimana. They wanted to create a radio station {o counter
Radio Muhabura, which was broadcasting propaganda for the RPF. Nahimana found the
idea interesting, He said that at that time Radio Rwanda was in the hands of the MDR
and listeners, including himself, felt that government opposition was not getting coverage
on the national radio. Nahimana was interested in ensuring that the voice of his party. the
MRND, was heard, but he said the primary reason for the creation of RTLM was Radio
Muhabura.*”'

491.  Serugendo and Nshimiyimana told Nahimana that they had come to him because
of his history with ORINFOR and his extensive contacts. They needed funding and were

hoping that Nahimana would approach people he knew in the MRND, as he was in the
préfectural committee of MRND and committed to the party. That same evening, in their
presence, Nahimana called Félicien Kabuga, a businessman he knew. The next day they
met with Kabuga and asked him to contact his friends and colleagues. They started to
meet regularly, on Friday evenings. By the second Friday mecting, there were alrcady
fifteen people, and they set up a small structure, the Comiré d’initiative or Steering
Committee, which remained operational until 6 April 1994. Kabuga was appointed as
Chair and [gnace Temahagari as Secretary. Responsibilitics were assigned to prepare for
the establishment of a company. Nahimana and Serugendo formed the committee to
handle technical and programming aspects, which was chaired by Nahimana. Nahimana

“1T. 23 Sept. 2002, pp. 54, 59-60.
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said he was chosen to do this because of his previous role as Director of ORINFOR.
- - - . . - - 02
Barayagwiza chaired the legal committee appointed to draw up articles of association.*”

492.  According to N ahimana, the Steering C ommittee was comprised o f six people.
Both Nahimana and Barayagwiza were members of the Steering Committee, which met
at least once every fortnight on Friday afternoons until the establishment of the company
in April 1993, In describing his own role during this period, Nahimana said that he had
decided that the priority for the company was the creation of the radio station, and that
once this priority was discussed and adopted by the Steering Committce, the next step
was the selection of technical cquipment. He contacted suppliers in Germany and
Belgium and was ready by 8 April 1993 with the technical file, as Barayagwiza was with
the legal documents. By that time a list of polential sharcholders had also been
compiled.**

493.  The constituent assembly of RTLM was held on 8 April 1993, at the Urugwigo
Hotel. Journalists from the private media and from ORINFOR were invited, and the
assembly was chaired by Kabuga, Chairman of the Steering Committee. There were
about fifty founding members in attendance who signed the articles of incorporation for
the company. RTLM S.A. or RTLM Limited. The meeting also approved the structures
that had been established, specifically the Steering Committee, which was charged with
preparation of the first general assembly of RTLM shareholders.*”*

494.  When asked to describe these fifty founding members of RTLM, Nahimana went
through the list and counted thirty-ninc MRND members, two CDR members, and nine
others whose party affiliation he was not able to identify. He also identified six of the
founders as leaders of the nterahamwe, including Georges Rutaganda and Joseph
Serugendo, explaining their interest in RTLM as members of the MRND like himself.
Nahimana acknowledged as “‘undeniable” that although the company was not an MRND
company, from its inception it was in the hands of members of the MRND at the political
level. H e clarified, h owever, that these p eople c ontributed as individuals and that the
RTLM never considered itself as an MRND company.*** He could recall two founding
members who did not belong to the MRND. With respect to Barayagwiza, who was a
member of the CDR, Nahimana said he was given the chairmanship of the Legal
Committee because he was a well-known jurist in Rwanda. He was also known by the
government and had many contacts, which could be helpful in bringing in shareholders
for the company.m' The other person on the list whom Nahimana named as not being
from the MRND was Stanislas Simbizi, a founding member of CDR. The Chamber notes
that Stanislas Simbizi was identified in an RTLM broadcast in January 1994 as a member
of the C4f[))?R central committee. He was identified by Witness X as a national level CDR
official.’

2 fbid , pp. 54-58.
“ Ibid., pp. 66-68.
" Ibid., pp. 68-76.
S Ibid., pp. 68-75.
“ Ibid., pp. 58-63.
#7725 Feb. 2002, p. 120; RTLM Broadcast, 26 JTan. 1994, Exhibit 1D53D, p. 14.
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495, Nahimana testified that between & April and 11 July 1993, the Steering
Committee rented a building and did everything to procure and install the equipment for
the radio station, as well as creating an administrative and financial infrastructure,
including the recruitment of an accountant and support staff. The Steering Committee
delegated authority to three of its members - Kabuga, Barayagwiza and Nahimana - to
sign cheques on behalf of the company. This delegation of authority was documented by
an extract of minutes from a committee meeting on 21 May 1993.%%  The Steering
Committce also emploved Gaspard Gahigi, who became Editor-in-Chief of RTLM., to
prepare the programming of the future radio station. Nahimana testified that Gahigi
proposed to the Stecring Committee the recruitment of Kantano Habimana and Nogl
Hitimana, his former colleagues at Radio Rwanda, to assist him. Gahigi came to the
meeting, at which Nahimana was present, to defend this proposal, which the committee
endorsed. Kabuga in his capacity as Chairman authorized this recruitment,””’

496. The RTLM articles of association provide for the appointment of a Director
General to whom the Board of Directors would delegate general powers of management.
Nahimana explained that the appointment of the Director General was the prerogative of
the Board of Directors, who were to be elected by the General Assembly of sharcholders.
Although no General Assembly of shareholders had taken place and no Board of
Directors had been elected, Nahimana testified that as the company needed a person
capable of managing it, the Steering Committee, in particular Kabuga, initiated contacts
with people who were known to have managed big companies and at a commitiee
meeting shortly before the end of June, Kabuga proposed Phocas Habimana.*"

497. Nahimana testified that he himself was very active during the period betwecn
April and July 1993. His Technical and Programme Committee had to show compliance
with the requirements of the government regarding specifications of the programme grid
and the equipment. The Defence produced a letter sent to the Minister of Information on
17 June 1993, together with an annex entitled “Program and equipment of RTLM”. The
annex includes an elaboration of the kinds of programmes envisioned for the radio
station, which Nahimana described in his testimony as direction for the Editor-in-Chief
and his colleagues, so that they would know that the company wanted the broadcasting to
reflect. The list of programmes included news, dcbates, interviews, music, and
educational broadcasts. Subjects listed in the annex included politics, democracy,
cultural heritage, human rights and development.””’ Nahimana said that he also signed
several cheques, particularly for the paymenl of the equipment and all that was required
to establish the company infrastructure. w

498. Nahimana stated that at the time of the first General Assembly, held on 11 July
1993, RTLM Limited had more than one hundred sharcholders. Among the largest
shareholders were President Habyarimana and Joseph Nzirorera. The meeting took place

% [ixhibit P107-1, p. 9.

977, 23 Sept. 2002, pp. 77-83.
% Ihid.

% Exhibit 1D-7, p. 4.
327,23 Sept. 2002, pp. 83-86.
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duties as a full-time lecturer at the National University of Rwanda. For this reason, he
mostly listened to RTLM programs on Sundays or in the evenings.””

501.  In his testimony, Nahimana recounted one incident where the Steering Commitlee
took action following a broadcast in February or March 1994 reporting that a man who
had left Kigali for Cyangugu had Inkotanyi in his vehicle. This broadcast was heard by at
lcast three members of the Steering Committee, and Kabuga insisted that Kantano
Habimana and Noél Hitimana, as well as Gaspard Gahigi and Phocas Habmimana, be
present to discuss this matter at a Committee meeting. Nahimana said thc Commitiee
mandated that this kind of broadcast, especially during a time of political instability and
the possibility of an attack. should not be accepted. He said that the Steering Committec
directed Habimana and Gahigi to ensure that the person mentioned in that broadcast be
found. He learned later that a written complaint had been made about the broadcast and
that the man in question had been given the right of reply.””™ A number of concerns

. related to RTLM programming were raised by the Ministry of Information during this
time, and as detailed below in section 4.3, Nahimana and Barayagwiza represented
RTLM in meetings convened by the Ministry to discuss these concerns.

502. On cross-examination, it was suggested to Nahimana that the broadcasting
incident he described in his testimony was an example of control over programming
exercised by the Steering Committee. He explained that he had recounted the incident as
an example to show the position taken by the Committee, which he again referred to as a
“board”. He said it showed that the board did not intervene directly at the level of the
journalists, as Kabuga had called Gaspard Gahigi and Phocas Habimana and told them
that it was not acceptable to label people as RPF accomplices and that the program must
be rectified by giving a right of reply to those people. Nahimana was asked to give other
examples of disciplinary measures taken by him and the others responsible for RTLM.
He answered that there were several examples but again stated that such measures would
have been the responsibility of Gahigi as Editor-in-Chief, and the Director, Phocas
Habimana. Nahimana knew of some sanctions that were taken, notably against Hitimana
because h e was absent from work, or for other mistakes, b ut that hc would not really
. know because he was not in charge of the day-to-day running of the radio station.’

503. Nahimana testified that an assembly of shareholders was intended to take place in
the last weck of December 1993 but that the security situation, particularly in Kigali, was
such that the Steering Committee was unable to call the meeting. They had decided to
wait until after the institutions envisioned by the Arusha Accords were established,
hoping that this would provide the calm necessary to allow an assembly of more than one
thousand people to be held in Kigali.”™ In his testimony, Nahimana pointedly used the
corporate name RTLM, S.A. or RTLM Company Limited, drawing a distinction between
the company and the radio.”” He stated repeatedly in his testimony that his mandate to

% tbid., pp. 103-106.

* Ibid., p. 109.

7T, 26 Sept. 2002, pp.11-14,
8T 23 Sept. 2002, pp. 102-103.
% Ibid., p. 66.
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sign cheques on behalf of RTLM was very limited and for management purposes only.
He maintained that he was not dealing with the management of the radio but with RTLM
Limited and said that the two should be kept separate.”"

504. On cross-examination, Nahimana was asked to comment on a video broadcast
recorded when he was serving as director of ORINFOR, in which he said the following:

It is not acceptable even outside the national radio, even for anyone who will set
up his own radio because the owner of the radio, whether an individual or a
corporation, may acquire their own radio or their own newspapers, and when
these are set up, the owners should never allow them to publish something which
goes against the line defined by them, the owners.”"’

505. Nahimana acknowledged having made this statement but recalled again that
RTLM radio was owned by the company RTLM Limuted and that the members of the
Board did not determine the exact programming. He maintained that the scheduling and
editorial policy of any press organ is determined by the Editor-in-Chief. Nahimana
accepted that the owner of any press organ must ensure that programming does not go
against the established policy, and said that at the lcvel of the Steering Committee, they
ensured that this did not occur. They had agreed with the Minister of Information about
certain complaints made, he recalled, and these complaints were forwarded to the
management with a request that measures be taken. Nahimana said that other mistakes
that had been made by journalists did not contradict what he was saying or his thoughts
on the matter. He further clarified that while the Director and Editor-in-Chief are the ones
responsible, the owner must also intervene to ensure that the goals of the company are
respected and said it was at that level that he saw the responsibility of the board. When
questioned by the Chamber as to whether the programming of RTLM did not violate the
principles of broadcasting, Nahimana said that not all RTLM broadcasts violated those
principles, that somc did, and that when the Board became aware of this, they stood up
against it and spoke directly to the management.”'*

506. The Prosecution tendered in evidence a number of documents to substantiate the
role played by Nahimana and Barayagwiza in RTLM. These documents include bank
deposit forms signed by Barayagwiza in April, May, June. July, and November 1993 and
deposit receipts for RTLM shares signed in June, July and October 1993, as well as
bank deposit forms and deposit receipts for RLTM shares signed by Nahimana in May,
June, July and December 1993.°" There are several RTLM payment orders and several
large deposit receipts for RTLM shares signed jointly by Nahimana and Barayagwiza in
July 1993, and RTLM cheques signed jointly by them in December 1993, January and
February 1994.°"° A letter dated 11 May 1993, addressed “To whom it may concern” and
authorizing two Belgian RTLM representatives to manage an RTLM account in Brussels,

19T 15 Oct. 2002, p. 10.

S Ihid, p. 15.

2 Ibid, pp. 29-34.

*1 fixhibit P107/5, KO035784-86, 793, 797, 803; Exhibit P107/4, pp. 14, 25, 67, 78, 86; Exhibit P104/4, p.
86.

* Exhibit P107/4, pp. 36, 50, 89, 111; Exhibit P107/5, K0035791-2.

% Exhibit P107/6; Exhibit P107/4, pp. 128-29; Exhibit 107/1 pp. 20-21.
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has the typed name of Félicien Kabuga as signatory on behalf of the Steering Committee,
but the letter is in fact signed by Barayagwiza, who handwrote his own name next to his
signature, under Kabuga’s name. 316 A letter dated 5 August 1993 to Bacar bank
authorizing an accountant access to information to follow the account is sxoned jointly by
Nahimana and Barayagwiza, as is a similar letter dated 7 February 1994°" An RTLM
circular dated 15 May 1993 lists account information in Belgium and Rwanda for
purchase o f R TLM s harcs T wo 1ndivi duals are listed on the ¢ ircular as ¢ oordmanon

Rw anda from whom all mfor‘mat]on regardmg RTLM can bu obtamed ¥ A letter from
the RTLM-Belgium Coordinator, dated 27 August 1993, invites RTLM sharcholders to a
meeting on S5 September 1993 with Barayagwiza for an update on Radio Mille Collines in
particular and on the company in general. Inthe letter Barayagwiza is idenuficd as a
member of tkllg Stecring Committee “who set up RTLM SA and continues to preside over
its destiny™.*

507. A document entitled “Organization and Structure of the Broader Initiative
[Steering] Committee” was introduced into evidence, which states in a prcamble that
pending the General Assembly scheduled for December 1993 to set up the organs of the
company, the General Assembly had requested the Steering Committee to proceed and to
broaden its membership. The membership of the existing Steering Committee is listed
with eight names, Kabuga heading the list as Chairman and Nahimana and Barayagwiza
following second and third, respectively. Twenty-two names are listed as persons invited
to Jom the Stcermur Cornmmce mcIudmﬂ Stamslas SlmblZl 2 The documcnt also lists

assembly, headed by Bara}anga and the commlncc responsible for techmcal matters
and programs, headed by Nahimana. The duties of each committee are described, with
seven functions ascribed to the technical and program committee. Among these functions
are included “review and possibly improve RTLM program policy”, “design the grid for
pilot programming from 1 August to 31 December 19937, and “design a proposed grid
for radio and TV programming to be submitted to the official organs of the general
assembly”. Below this list of functions it is noted that the Editor-in-Chief of RTLM

. participates in the activities of this committee,””'

508. Two lists of RTLM sharcholders were introduced into evidence, one a
handwritten list of 218 shareholders, which Prosecution Witness Francois Xavier
Nsanzuwera testified he compiled in 1994, and the other a typewritten series of lists of
shareholders from various Rwandan banks, obtained from a Belgian investigation and
totaling 1,177 in number. Virtually all of the names on Nsanzuwecra’s list are on the bank
lists, and in both of the hsts the address for a number of shareholders is in carc of
l"{d.l']_llll

10 shart.s in the amount of 30,000 f:ancs The lists indicate lhe largest s hareholder as

1 Exhibit P107/15.

™7 Exhibit P107/1, pp. 6-7.

>*% Exhibit P107/16.

1% Exhibit P107/17, translation from French.
2% Exhibit P53, p. 1.

1 Exhibit P53, p. 4. Translation from French.
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Juvenal Habyarimana (President), with 200 shares (1,000,000 francs). Among the other
large shareholders listed are Félicien Kabuga with 100 shares (500,000 francs), Joseph
Nzirorera with 100 shares (500,000 francs), and Colonel Théoneste B agosora with 50
shares (250.000 francs). Barayagwiza/Serugendo are listed together for 15 shares
(75,000 francs). Kangura is listed as holding one share (5,000 frm'lcs').f‘22

509. Witness X, an RTLM shareholder and one of its fifty founding members, testified
that he first met Nahimana when he was Director of ORINFOR and that they used to
meet occasionally for a drink after work. He said that in the end of 1992 or in 1993,
Nahimana asked him to participate in RTLM as a shareholder. Nahimana told him that
RTLM was going to enable the MRND, which had lost its radio station, to continue to
transmit messages, and that it was going to be a commercial station with advertising.
Witness X purchased shares and received a payment receipt signed by Barayagwiza.” "~
He said of the people he knew among the RTLM founding members, none was Tutsi. He
identified two, Barayagwiza and Stanislas Simbizi, as being CDR members.”* Witness
X said he knew that the person responsible for establishing the radio station was
Nahimana from the General Assembly of shareholders that took place at the Amahoro
Hotel in the first quarter of 1993, Approximately one thousand pecople attended the
meeting, which was presided over by a group seated at a podium in front including
Nahimana and Barayagwiza, as well as Ephrem Nkezabera, Joseph Serugendo, Phocas
Habimana and F élicien K abuga. Witness X said the meeting was opened by K abuga,
who was the largest shareholder. Kabuga thanked Nahimana for having thought to set up
RTLM and said that Nahimana was an experienced person, and that he had been the
Director of ORINFOR. Witness X said N ahimana took the floor and talked about the
functioning of the radio station, its objectives and future prospects. Phocas Habimana,
whom Witness X described as the coordinator of the radio station, also took the floor and
introduced the other members at the podium. Habimana described Nahimana as the
“leader of the promoters of the RTLM radio station” and introduced Barayagwiza as the
person responsible for public relations.” Kabuga asked the meeting to allow the
committee on the podium to continue the management of the radio station, and the
General Assembly accepted this proposal. Witness X said that another meeting of
shareholders was scheduled for April 1994 but did not take place. He testified that the
staff of RTLM were recruited by Nahimana, that Serugendo was in charge of technical
matters and ordered the equipment, which Nahimana was involved in receiving, and he
recalled that Serugendo and Nahimana had traveled to Germany in connection with the
equipment.**® On cross-examination Witness X confirmed that Nahimana had not been
introduced with a title at the meeting of shareholders, and in describing his visit to RTLM
in April 1994, he referred to Phocas Habimana as the RTLM Director.””’

510. Prosecution Witness Thomas Kamilindi, a Rwandan journalist who worked from
1984 to 1994 for Radio Rwanda, testified that he considered buying two shares of RTLM

"2 Exhibit P29, Exhibit P107/2; T. 23 Apr. 2001, pp. 101-103, T. 13 Mar. 2002, pp. 73-79.
¥ T. 18 Feb. 2002, p. 36, pp. 78-79.

" T.19 Feb. 2002, p. 51 (closed session).

2* 7. 18 Feb. 2002, p. 102.

2 Ivid., pp. 98-107.

71T, 25 Feb. 2002, p. 32 (closed session),
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when it started because he liked the idea of commercial broadcasting and breaking the
state monopoly on media. He went to sce Gaspard Gahigi, whom he described as a good
journalist and one who had trained him in journalism, to find out more about the
founders. Gahigi told him that Nahimana was the “main brain” behind the project, or its
“leader”, assisted by Gahigi on editorial matters and by Serugendo on technical matters.
Gahigi also mentioned Kabuga as having purchased the most shares, and hc mentioned
Barayagwiza and Stanislas Simbizi. Kamilindi decided not to buy shares because he
considered these people to be Hutu extremists. He said he spoke to Gahigi about RTLM
three times — the first time because he was interested in buying shares and wanted to learn
more, and the second and third time because Gahigi was trying to recruit him to work for
RTLM. On cross-examination, Kamilindi acknowledged saying, when he was
interviewed in October 1995, that Nahimana had no official function at RTLM bul
recalled that he did at that time characterize Nahimana as the “brain behind the
operation”. Kamilindi had described Barayagwiza as an adviser, Phocas Habimana as

. Director-General, and Kabuga as the principal shareholder, all of which he reaffirmed.
stating a gain that H abimana was Director and that a [though they did not have o fficial
positions in the company, Nahimana and Barayagwiza were both considered “the real
ideologists behind RTLM”. On re-direct examination, Kamilindi mentioned that there
had been no general assembly to establish the statutory organs and said it was therefore
true that Nahimana, in particular, had no official position in the provisional structure.
Kamilindi repeated that Nahimana was the real ideologue and the brains behind the
project, saying this “made him the boss who gave orders, orders that could not be
countered” . ***

511. Prosecution Witness Philippe Dahinden, a Swiss journalist, testified that he
visited RTLM just a few weeks after it started broadcasting, in August 1993, He looked
for Nahimana, whom he had met before, but did not find him immediately. He saw
Gaspard Gahigi, the E ditor-in-Chief, and spoke with him. He asked Gahigi who had
taken the initiative to start the radio. Gahigi told him that it was Nahimana, together with
his friends Barayagwiza and Kabuga. When he asked about funding, Gahigi referred him
to Nahimana and organized an appointment for him with Nahimana. When they met,
. Nahimana told him that he was behind the whole organisation in terms of promoting and
establishing the radio, which was private and commercial. Dahinden asked Nahimana
whether it had a political affiliation, and he said no but that among the shareholders werc
people who belonged to MRND and CDR, which was corroborated by Gahigi.”™ A video
recording made by Dahinden of his discussions with Gahigi and Nahimana was
introduced in evidence. In it Gahigi refers to Nahimana as “the top man” and to
Barayagwiza as “number two”.>*" Gahigi also says that while the founders came mainly
from two parties, the MRND and CDR, it would be difficult for RTLM to reflect any
given policy as it is a commercial venture, and that if a party wanted to broadcast a
statement it would be broadcast and signed by the person making the statement. ™"

"2 T 22 May 2001, pp. 53-63, 123-125; T. 23 May 2001, pp. 27, 58-59.
29T, 24 Oct. 2000, pp. 69-70.

#0731 Oct, 2000, p. 144, Exhibit P3.

B fhid., pp. 153-156.
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512. Prosecution Witness Colette Bracckman, a B elgian journalist, testified that she
saw Nahimana at a seminar on the media organized by the Belgian embassy in Rwanda,
in March 1994. Nahimana w as introduced as the Director of RTLM and spoke at the
meeting. Much attention was paid to what he said, and he was treated with respect.
Braeckman testified that the people in the hall knew him as the Director of RTLM and as
a person of great authority.” On cross-examination regarding the certainty of her
memory, Braeckman said she could not be 100 percent sure that Nahimana identified
himself as Director of RTLM but that she was sure that everyone knew him as such,
either because the moderator introduced him that way or he introduced himself that way.
She said there was no doubt in the hall that he was speaking in that capacity.”” In his
testimony, Nahimana affirmed his attendance at this seminar, but as a spectator and not
an invited guest. He did not remember how he was introduced but said that in Rwanda
nobody called him the Director of RTLM. He maintained that he was not introduced or
referred to as such on that occasion.™

513. Witess GO, the civil servant in the Ministry of Information tasked with
monitoring RTLM broadcasts, testified that it was commonly understood that Nahimana
was responsible for RTLM, stating:

Iet me repeat that from the onset we knew thal Nahimana was the director of
RTLM. And in the discussions that took place within the ministry, reference was
made to the responsibility of Ferdinand Nahimana as the person in charge of the
daily administration of RTLM station,*”’

514.  As described in more detail below, Witness GO said that at the two meetings he
attended between RTLM and the Ministry of Information, Nahimana was introduced as
the Director of RTLM.**

515. Ina written report prepared by the Belgian Intelligence Service on the state of
security in Rwanda, dated 2 February 1994 and tendered in evidence by the Prosecution,
Nahimana is identified as the Director of RTLM.**" In his book published in 1994,
Helmut Strizek, an expert witness for the Nahimana defence, referred to Nahimana as
“Rwandan historian, 1993, ideologist-in-chief of RTLM." The expert witness noted in
his testimony that this characterization in his book was in quotation marks, indicating that
it was how Nahimana was characterized by other people. He said he did not know
whether Nahimana was the chief ideologist of RTLM.”**

516. Prosecution Witness Frangois-Xavier Nsanzuwera, a Rwandan prosecutor from
1990 to 1994, testified that in an RTLM breoadcast in March 1994, Kantano Habimana
named Alphonse Nkubito, the General Prosecutor, as being part of a plot to kill the

1 T.29 Nov. 2001, pp. 19, 111-112,

3T, 30 Nov. 2001, pp. 113-114.

34T, 27 Sept. 2002, pp. 7-8.

5T 10 Apr. 2001, p. 149.

2 Ibid., pp. 146-148.

=7 Exhibit P153, p. 13.

1,6 May 2003, p. 77; T. 7 May 2003, p. 3.
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President, for which he would receive a large financial sum. Nkubito asked Nsanzuwera
to summon Kantano Habimana. A dccision had becn made by the Prosecutor’s office to
take the media to court only if complaints were filed. Although RTLM was broadcasting
messages of ethnic hatred and violence, Nsanzuwera said people were afraid to filc

complaints, When Nkubito filed this first and only complaint, Nsanzuwera took the
opportunity to summon Noé¢l Hitimana, as well as Kantano Habimana, to ask questions
about other broadcaﬂls in whlch RTLM was n,alhng on Hutu to massacre Tutsu

Nis SRS
ey

fEFel=vy ra

could have been uharged as defamanon bul Lhat he was also mtelested in Artrcie 166 of
the Criminal Code, which prohibited the incitement of citizens against each other. et

517. When Nsanzuwera called Kantano Habimana to inform him of the summons,
initially he refused to come, but when Nsanzuwera told him he would then have to send
gendarmes to get him, Kantano Habimana agreed to come. The summons for both
. Kantano Habimana and Noél Hitimana was sent. and Nsanzuwera testified that they both
came on the same day. Kantano Habimana told him that all he had done was to read a
telegram given to him by his supervisor, Ferdinand Nahimana. He told Nsanzuwera that
RTLM journalists were “small fish” and that with regard to some editorials, Nahimana
was the one to write them and the journalists only read them. Nsanzuwera reported this
conversation to Nkubito, w ho told him that i f Nahimana w as behind it that meant the
Akazu was behind RTLM and that Nsanzuwera should just drop it, otherwise they would

get themselves killed.”"

3

Habimana and Noél Hitimana had come on the same day the summons was issued. He
said they were interrogated by a deputy prosecutor and that the only one he spoke to in
his office was Kantano Habimana. On the air, Kantano Habimana informed his listeners
that he had been summoned to the Office of the Prosecutor and said they should “remain
vigilant”. In a subsequent broadcast, Kantano told listeners that the meeting had not been
serious, describing the discussion as “women’s gossip™.**! Counsel for Nahimana
challenged Nsanzuwera’s recollection that Habimana and Hitimana had come to the
. Prosecutor’s office on the same day, introducing into evidence an RTLM broadcast of 30
March 1994, which starts with Noél Hitimana saying “I am back” in reference to the visit
he had just made to the Prosecutor’s office. *2 In the broadeast, Hitimana describes his
interview with a deputy prosecutor whom he quotes as having said that both Noél and
Kantano should have reported together on the fifteenth, when Kantano reported.” 343

519. In the 30 March RTLM broadcast, No¢l Hitimana and Kantano Habimana discuss
Hitimana’s 1 ntervrc“ with the deputy prosecutor and H 1t1mana reports h avmé told the

T [\1]...)\"1 l.Ildl [lU Ib dil
employee who has an asmgned }ob and 1hat “Whoever feels wronged should write to the

39T, 23 Apr. 2001, pp. 43-49.

30 rhid,

7,25 Apr. 2001, pp. 66-70.

2 Ibid., p. 85; Exhibit 1D40B.

** Exhibit 1D40B, K0180800-803,
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RTLM Director”, that they should take him to court. Hitimana says that if they want to
complain about him they should write to the management which has authority over him.
Kantano Habimana agrees with Hitimana, saying “Concerning the mistakes made at the
level of the press, we in fact work for RTLM; we have leaders and authorities. The
RTLM, rather than the individuals, should be held accountable™ >**

520. Prosecution witness G eorges Ruggiu, a Belgian national, worked for RTLM in
1994. On 15 May 2000, facing criminal charges before the Tribunal of direct and public
incitement to commit genocide and crime against humanity (persecution)., Ruggiu
changed his plea of not guilty to guilty. He entered a plea agreement, admitting inter alia
that “RTLLM broadcasters, including himself, together with RTLM managerial and
cditorial staff incur full responsibility for the 1994 massacre of Tutsis and Rwandan Hutu
opposition party members”.”* On 1 June 2000, Ruggiu was convicted and sentenced to
twelve years® imprisonment, which he is currently serving.”*® Ruggiu testified that he
decided to change his plea because he realized the scope and extent of what he had got
involved in, that what he had participated in was not spontancous killing but a planned
genocide. He said pleading guilty was the only way he could try to make up for the faults
and crimes he committed.”*’

521. Ruggiu testified that he was hired by Nahimana in December 1992 through the
intervention of President Habyarimana, who called Nahimana and secured a job for him
at RTLM. He was employed on 31 December 1993 and started working on 6 January
1994. He received a letter of employment from Nahimana, who had signed the letter as
Director, and after a probationary period provided for in the letter, in late January he
received another letter of employment signed by Phocas Habimana as Director General of
RTLM. Ruggiu said that he lost the letter signed by Nahimana during his evacuation
from Kigali. The letter signed by Habimana, dated 6 January 1994, is 1n evidence. It
makes reference neither to probation, nor to an earlier letter. According to Ruggiu, all
those employed by RTLM around that samc time, including Nkomati, Rucogoza and
Bemeriki, were employed by Nahimana although their letters of employment were signed
by Habimana.”*

522.  On cross-cxamination, Ruggiu said that whether he first met Nahimana at RTLM
on the same day that he saw the President, as he testified, or whether his meeting with the
President w as rather followed by a conversation with Jean Hategekimana, as his 1997
interview indicates, or whether he was summoned by Nahimana to RTLM the day after
he met the President, as his plea agreement indicates, was all a question of detail. ™’ He
said these inconsistencies were not intentional lies or wilful omissions but simply errors
that he did not catch. He was also asked to explain a number of inconsistencies in his
accounts of the letter of ecmployment from Nahimana. In a statement made in August
1999, Ruggiu said the date of Nahimana’'s letter was 6 January, which is the date of

™ Ibid.

5 paragraph 212 of the Plea Agreement, cited in T. 28 February 2002, p. 135.
 prosecutor v. Ruggiu, Case No. ICTR-97-32-, Judgement, ! June 2000,
*47T, 28 Feb, 2002, pp. 133-136.

% Exhibit 1D39.

2T, 27 Feb. 2002, pp. 9-17.
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Habimana's letter, rather than 31 December. He said in his testimony that he did not have
any particular answer for this. In an August 1999 statement, Ruggiu said that Nahimana
signed the letter as a member of the Steering Committee, and in a statement made in
November 1999, he said that Nahimana signed the letter as an official of RTLM. When
asked about the inconsistency of these statements with his testimony that Nahimana
signed as RTLM Director, Ruggiu acknowledged that he had given three versions of
Nahimana’s title but maintained that his testimony was accurate. Several other variations
among the statements and testimony on the letters of employment from Nahimana and
Habimana w ere raised in cross-examination, including R uggiu’s statement of 26 April
1999 to an Italian magistrate of a Commission Rogatoire that Nahimana was not the
Director of RTLM, which was why he needed a second letter from Habimana, who was
the Director.”® Similarly, multiple inconsistencies between Ruggiu’s testimony and
various other accounts of his regarding the RTLM interview and recruitment process
were enumerated on cross-examination,

523. Ruggiu testified that the person at the top of RTLM managemeni was F ¢licien
Kabuga, below whom was the Steering Committee that had established RTLM, below
which was a de fucto management board consisting of Nahimana, Barayagwiza and
Serugendo.  Below this board was Phocas Habimana, the managing director.>’
According to Ruggiu, Phocas Habimana became Managing Director as of fanuary 1994
but he thought Nahimana was still director after that time as he did not resign or leave.
He said Nahimana told him in January 1994 that as a named minister to the future
government, he had been asked to be less visible at RTLM. Even when Habimana was
there, Ruggiu said journalists went to Nahimina, mainly on questions of salary, and that if
Nahimana was not there, they would go to Barayagwiza. Nahimana camc more
frequently and regularly than Barayagwiza to RTLM, estimating that Barayagwiza came
approximately fifteen times between January and April 1994. He said there was a weekly
meeting to discuss editorial policy between Gahigi and Habimana, joined by Nahimana
and Barayagwiza whenever they were present, and that there was a daily morning
meeting of Gahigi with the journalists, to give them instructions.”

524. Ruggiu testified that he had made incriminating statements to the Prosccution
against Phocas Habimana and Gaspard Gahigi because as far as he knew, they were no
longer alive and so he could “lay blame on the dead”. Counsel for Nahimana suggested
that Ruggiu changed his plea two years after entering it only because he knew the
Prosecution was planning to amend the indictment, adding four counts including
genocide, which had not previously been charged, and that he agreed to testify in the
media trial in exchange for the Prosecution dropping the amendments. Ruggiu denied that
any such agreement had been made or that the possible amendment of the indictment had
played any role in his decision. He said the decision to plead guilty came after two years
of in-depth reflection.”™

*UT_ 4 Mar. 2002, pp. 56-83.

31T, 27 Feb. 2002, pp. 25-27.

52 Ibid., pp. 51-55, 63-69.

B3, 28 Feb, 2002, p. 131; 1 Mar, 2002, pp. 17-26; 4 Mar. 2002, p. 37.
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525. Defence Witess Valerie Bemeriki, a detainee in Rwanda facing criminal charges
of incitement to killing through broadcasts on RTLM, testified that she was hired as a
journalist at RTLM in January 1994. She applied for a vacancy advertised on RTLM and
took a test at the radio station, together with twelve to fifteen other candidates. Among
those who took the test with her and passed she named Ruggiu. The test examiners were
Gaspard Gahigi, Kantano Habimana and N oél H itimana, under the auspices of Phocas
Habimana, the Director. Bemeriki could not specify the date but said that it was at the
very beginning of January. They received the results of the test on the same day from
Phocas Habimana by telephone, and they were hired that same week. Bemeriki testified
that she and the others were given a letter of appointment and an employment contract for
a trial period, signed by Phocas Habimana, as Director, and given to her by him in his

5
office.”™

526. In her testimony, Bemeriki listed those working on the premises of RTLM,
including Phocas Habimana as Director. He had a separate oftice, as did Gaspard Gahigi,
the Editor-in-Chief, and Kantano Habimana, the Deputy Editor-in-Chief. She described
the hierarchical structure of the radio beginning with Phocas Habimana as Director and
said he supervised all the employees, evaluated their work and paid their salaries. He
was the one who gave the orders but if he needed any particular information with regard
to the work of the journalists he bad 1o go to the Editor-in-Chief. She said Habimana was
responsible for discipline and described him as an authoritative person. very severe and
stern but at the same time gentle and fair. As Editor-in-Chief, Gahigi drew up the
schedule on the basis of weekly meetings with all the journalists. Bemeriki testifjed that
the work was assigned to journalists by Phocas Habimana, in collaboration with Gahigi.
There were weekly meetings of all the journalists with Gahigi and Habimana, and daily
meetings of the journalists with Gahigi.™

527. Bemeriki testified that no outside persons attended the staff mectings. She had
never heard o f N ahimana attending m cetings with Gahigi and H abimana. T he salaries
were paid to journalists by Habimana in cash. Bemeriki said that from the time she was
hired in January to 6 April 1994, she only saw Nahimana at RTLM on two occasions.
She could not say what they were because even if he did come. he usually went to the
office of the Director, Phocas Habimana. She was not aware of any telephone calls
between Nahimana and the radio station, or any occasion on which Nahimana spoke on
the air. She said she never interviewed him. All she knew was that Nahimana was a
founding member of the radio station and a member of the Steering Committee. She had
met four members of this Committee, naming Kabuga, Nahimana, Habimana and
Barayagwiza, at a meeting between RTLM and the Ministry of Information on 10
February 1994.°%°

528. On cross-examination, Bemeriki was asked about her interviews in 1999 with the
Office of the Prosecutor and with the Rwandan government prosecutor’s office, and her
interview in 2000 with Counsel for Nahimana, and other interviews with journalists. She

ST, 8 Apr. 2003, pp. 74-78.
3 Thid., pp. 79-82.
3% Ibid., pp. 82-83.
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Hategekimana. Shc said she did not know they were shareholders and whether they were
in the military except for Bagosora, who was named on the list as a colonel. When asked
individually about some of these names, Bemeriki testified that she knew two men named
Tharcisse Renzaho. one of whom was in the military and one of whom was not. She said
she knew many people called Juvenal Habyarimana and many called Elie Sagatwa.’®’
Presented with the RTLM Statute, Bemeriki was asked about some of the fifty signatories
including Déogratias Nsabimana, who was identified by Witness X as a colonel in the
armed forces who was on the plane and died with President Habyarimana when the plane
was shot down on 6 April 1994.°% She said she knew many people with that name and
could not say which one was the most well-known.”** When asked whether it was truc
that RTLM taught people how to behave and awakened all Rwandans, even the armed
forces, she said it was not true. When she was confronted with her own broadcast of these
words on RTLM in March 1994, she said there was nothing improper about this message,
and that it concerncd the security necds of the population.

After 6 April 1994

531. Ruggiu testified that following 6 A pril 1994, the management board of RTLM
continued to exercise control over the editorial policy of RTLM. During this period, he
personally had four contacts with Nahimana, He said that Nahimana came to RTLM from
the French embassy on 8§ or 9 April, that Nahimana sent him a letter from Cyangugu m
the end of April or beginning of May, that he met Nahimana in Gitarama at the end of
May, and that Nahimana came to RTLM in early June 1994 and met with Phocas
Habimana. Ruggiu testified that the letter he received from Nahimana encouraged those
at RTLM to continue and that Nahimana told him when they met in Gitarama that be was
happy with the work RTLM was doing. Ruggiu testified that the letter from Nahimana
got lost and that he had not shared it with anyone.”®

532.  On cross-examination, Counse] for Nahimana confronted Ruggiu with a statement
he made in July 1997 that after the death of Habyarimana, Nahimana only came once to
Kigali for half a day and did not even visit RTLM. He said in this statement that there
were no calls, telegrams or messages from Nahimana during that time and that RTLM
was run by two people, Phocas Habimana and Gaspard Gahigi. Ruggiu testified that he
had been lying to the Prosecution in this interview.”™ He said, “T could see what they
were looking for, so I didn’t give them the truth.”®” At that time, he did not know
whether he was going to plead guilty or not and did not want to incriminate himself or
Nahimana.”™ Ruggiu testified on cross-examination that after 6 April 1994, Phocas
Habimana took over more at RTLM. He said Gahigi was not there as much but

279 Apr. 2003, pp. 58-64.
3T, 21 Feb. 2002, p. 52.

* Ibid., pp. TO-71.

3T, 27 Feb. 2002, pp. 55-59.
%0 T § Mar. 2002, p. 43.
7T, 28 Feb. 2002, p. 169.

% Ibid., pp. 156, 169-171.
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continued as Editor-in-Chief until their evacuation in July. He testified that one journalist,
Nkomati, was dismissed in May 1994 by Phocas Habimana.™”

533. Ruggiu testified that after 6 April 1994, there was a daily moming briefing of the
media at the Ministry of Defence. He said they would be given information as well as
instructions on broadcasts, and “search notices” from the military, which named people
who should be stopped and gave information about them such as where they had been
seen, with whom, vehicle license numbers and colors. He said this information was
broadcast on RTLM. Ruggiu testified that RTLM also received “search notices” from the
Interahamwe and information a bout their activities, Ruggiu said RTLM did not verify
information received from the Interahamwe before broadeasting it. They did not have the
means as there was inadequate security. In any event, he said, they were not bound to
verify information; they were bound to air information favourable to the cause of the
govcmmenl.’?o Ruggiu stated that from April to July 1994, the interim government paid
the salaries of RTLM journalists and provided access to a generator at the neighbouring
Ministry of Tourism when RTLM was bombed in April 1994, The army placed a
vehicle, petrol, an escort, and a room at the Hotel Diplomat at his disposal. He said
several other journalists, including Gahigi and Habimana, received similar support.
Firearms were requested for all RTLM journalists, but this request was not granted,
although he requested and was given a fireanm. Gahigi carried an Uzi machine gun and
participated in combat, as did several of the journalists.””’

534. Bemeriki testified that she worked for RTLM through 14 July 1994. Between 6
April and 14 July, the Director Phocas Habimana was still therc. He was the one giving
instructions and the journalists were answerable to him. Bemeriki said he exercised
disciplinary powers, and cited as examples that hc dismissed Nkomati and that he
deducted ten thousand Rwandan francs from her salary, following a programme he did
not like, in which she had erred. He did not explain to her why he did not like the
programme. Bemeriki testified that Habimana continued to pay salaries and that,
according 1o him, the money came from the army staff.*”

535. Bemeriki leamed about the attack of the President’s plane on the evening of 6
April. She called Phocas Habimana, who came to RTLM and spent the entire night
drawing up communiqués, which Bemeriki aired on RTLM. She said they stayed there
from 6 to 9 April. On 8 April, Bemeriki went to investigate at the residence of Prime
Minister Agathe Uwiringimana, and on 9 April she went to cover the swearing in of the
Kambanda Government. She did not see Nahimana there. Bemeriki testified that she did
not see Nahimana between 7 April and 4 July 1994 and she did not know of any contact
between him and any member of the radio team during that time.”” On cross-
examination, she said that she saw Barayagwiza in Kigali one time afier 6 April but could
not recall the date, cven approximately. She was coming back from Phocas

74 Mar. 2002, pp. 129, 132.
0 .27 Feb. 2002, pp. 71-83.
' Ihid., pp. 96-97, 100-101.
2T, 8 Apr. 2003, pp. 93-94,
T8 Apr. 2002, pp. 94-96.
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Habyarimana’s house when she saw Barayagwiza’s younger brother, who stopped them
on the road and said that Barayagwiza wanted to see them. She said they went to his
house, which only took a few minutes, and returned immediately.*”

526. According to Bemeriki, the RTLM joumnalists were armed during the period [rom
4 April to 14 July 1994. The weapons came from the army. RTLM was provided with a
vchmle by the ar"my, as was thas Habunaua, and that the army prov ided f‘ uel as wc!l

staved at 1,hc Hotc D1p10mat whlch was w here the Kambanda govenmlent was s[a}mg
Gahigi and Habimana had contact with the Rwandan Armed Forces, Bemeriki said.
From 7 April 1994 there were daily moming meetings with the military staff, m which
Gahigi had to pamcipatc Bemeriki said she had received all this information from
Phocas Habimana.®

. 537. Bemeriki testified that on 3 July 1994, RTLM suspended broadcasting, and
preparations were made for evacuation from Kigali to Gisenyl. The decision to move to
Gisenyi had been made by Director Phocas Habimana, together with those in charge ol
the Rwandan Armed Forces. She said from 3 to 14 July, the team of journalists as well as
Gahigi and Habimana continued to work, and Habimana, who was in charge of the team,
continued to pay salaries, the money for which came, she thought, from RAF
headquarters. Programming resumed on or just after 8 July, in accordance with a
decision madc by Phocas Habimana together with the military chiefs. The programmes
terminated on 14 July 1)94 because they were beLtmb ready to cross thg bmder to Zaire.

lI]L dlIITy LUUI\ llllb g

saw Nahimana on 8 Jfuly 1994, in Gisenyi, by chancc at the Hotel Palm Beach and
greeted him. She did not see him again after that date. From 4 to 14 J uly 19)4 Bemeriki
never received any instructions to end programmes critical of UNAMIR.”

538. Nahimana testified that after 6 April through the end of July, the Stcering
Committee no longer cxisted and there was a “total dysfunctioning”. He said he was no
longer in contact with the c ompany and did not know of any member of the Steering

. Committee who was.””’ On 8 April 1994, he went to RTLM and saw Phocas Habimana
there and some journalists, including Ruggin. He was there for fifteen to twenty minutes
and he said that he went because he wanted to know what was happening at the radio
station, recalling that he was a member of the Steering Committee. Nahimana gave no
instructions while he was there. When he left he told them to have courage. He said he
did not return to RTLM afier this visit.””® Nahimana testified that RTLM was taken over
by the army, that it was kidnapped by people who did not have the same objcctl\ es as
those who founded the radio and that they transformed it into a “tool for killing.” e

4T, 9 Apr. 2003, pp. 89-91.
T, 8 Apr. 2003, pp. 98-100.
07,9 Apr. 2003, pp. 5-7.
T, 15 Oct, 2003, p. 46.
78724 Sept. 2002, pp. 17-19.
" Ibid.. pp. 50, 79.
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539.  On 25 April 1994, Nahimana was interviewed in Cyangugu on Radio Rwanda. He
referred to himself as “one of the founders of RTLM” and described an exchange he had

had with the former Burundian Ambassador to Kigali. 1hc Ambassador greeted him and
said, “I hope you have not taken along with your damned RTLM radio — 1 regret having
pronounced even the word RTLM. T hope you have not brought RTLM with you”.
Nahimana replied by asking him why be seemed to be afraid of RTLM, and the
Ambassador said, “If it were brought to Burundi, I feel that Burundi would disappear the
following day". Nahimana then told him, “I am very happy because I have understood
that RTLM is instrumental in awakening the majority people.” Nahimana made reference
in the broadcast to the fact that “today's wars are not fought using bullets only, it is also a
war of media, words, newspapers and radio stations”. Nahimana said that in Bujumbura
they could not listen to RTLM, but in Bukavu they could listen to both Radio Rwanda
and RTLM. In the 25 April interview he stated, “We were satisfied with both radio

stations because they informed us on how the population from all corners of the country
. had stood up and worked together with our armed forces, the armed forces of our country
with a view to halting the enemy.”®

540. Nahimana testified that he was called to meet with President Sindikubwabo on 25
or 26 May 1994 in Gitarama. The President asked Nahimana to accompany him to the
OAU summit in Tunis in June, which he did.”*' According to Prosecution Expert Witness
Alison Des Forges, Nahimana was appointed Political Advisor or “Conseiller”, to
President Sindikubwabo, which Nahimana denied. At a hotel in Tunis, Nahimana signed
an Associated Press reporter’s book as “conseiller advisor” to the President, and when

+ s 1
= B N / L HeWVIILY
used that title in order to get an audience with French government officials, maintaining
that he was not really holding the position in the administrative sense.”™ Barayagwiza
also accompanied President Sindikubwabo to the OAU summit meeting In Tunis.™
According to Des Forges, Barayagwiza had responsibility for answering the one
telephone that | inked the R wandan government to the international c ommunity after 6
April 1994, During this time he traveled to France, the United States and elsewhere to
defend the Rwandan Government, even accompanying Foreign Minister Bicamumpaka to
. a meeting of the Unifed Nations Security Council on Rwanda.™*

541. Dahinden testified that around 11 April 1994, he got a call from someone who

introduced himself as the Manager or Director of RTLM. He did not recognize the voice
and the caller did not give his name, but Dahinden said he believed it was Phocas
Habimana. He said he had the impression that the caller had taken the initiative to call
him because he wanted to get a message out, abroad, on behalf of RTLM. Dahinden
went 1o Rwanda from 1-13 May 1994, and he learned that Nahimana had taken refuge at
the French embassy and been evacuated by French troops to Bujumbura.”® Dahinden
returned from his trip to Rwanda deeply concerned about the role of RTLM in the

5 By hibit P105/2 B (KO149(17-19).
LT 24 Sept. 2002, pp. 34, 45, 52-56.
27,17 Oct. 2002, p. 46.

T 24 Oct. 2000, pp. 136-147; T Nov. 2000, p. 89, ExRibit PI58A. p. 52 (Z8162).
1 Exhibit P138A, p. 56 (28158).
857, 24 Oct. 2000, pp. 82-84; T. | Nov. 2000, pp. 85-86.
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killings, and on 25 May 1994 he made a statement 1o the United Nations Human Rights
Commission entirely focused on RTLM. In this statement, Dahinden named
Barayagwiza, whom he described as “an official of the extremist CDR party” as among
the initial sponsors of RTLM, and he described N ahimana as “the spiritual leader and
kingpin of RTLM”, and the “main ideologue behind Hutu extremism”. He called for the
prosecution of all RTLM announcers and promoters mentioning as “notably” among
these Nahimana, Kabuga, Gahigi and others, not including Barayagwiza.”*®

542. Dahinden testified that he saw Nahimana twice, on 9 and 15 June, in Geneva. He
had asked for a meeting with the President of the Interim Government and was told that
was not possible but that he would be reccived by Nahimana. They met on 9 June at the
Noga Hotel and he asked Nahimana whether he knew about the statement Dahinden had
made, mentioning him, to the UN Human Rights Commission. Nahimana said he knew
about it and that he was not in charge of RTLM. They did not speak further about the
issue. At the second meeting, in the same hotel on 15 June, Nahimana was with
Barayagwiza. Dahinden had asked for an interview with the President. Nahimana told
him the President was tired and unwell and proposed that they could discuss the situation
in Rwanda. They spoke for about two hours, during which Dahinden asked whether
RTLM was still operating. Nahimana and Barayagwiza told him that RTLM was about
to be transferred from Kigali to Gisenyi. Barayagwiza said. in a jovial manner, that if
Dahinden set up a radio station in the region, which he was hoping to do, that it would
compete with RTLM.”"’

543.  According to the report of Prosecution Expert Witness Des Forges, in early May
1994 Nahimana was seen entering the Ministry o f Defence in the company of Phocas
Habimana.”® Her report also states that in late June a French diplomat, Ambassador
Yannick Gérard, told Nahimana that the RTLM broadcasts were deplorable and must
stop, particularly those threatening General Dallaire and UNAMIR. Nahimana promiscd
to intervene with the journalists and Gérard reported subsequently that the RTLM attacks
on General Dallaire and UNAMIR halted promptly thereafter. The source cited for this
information is a telephone interview on 28 February 2000 with Jean-Christophe Belliard
of the French Foreign Ministry, based on a French diplomatic telegram that he was
reading from. Des Forges testified that Belliard was with Gérard when he met with
Nahimana.”® In his testimony, Nahimana denied that French officials spoke to him about
RTLM. Hc acknowledged meeting with them but said they only talked about Operation
Turquoise. He insisted that he did not speak to anybody about RTLM. He also denied
going to the Ministry of Defence with Phocas Habimana, testifying that he did not see
Habimana between April and July 1994 and then correcting himself with mention of one
meeting that took place between the 8 and 10 July in Gisenyi. He said they met at the
bank and spoke for a while. Habimana told him about the problems he was having

% Exhibit P2B, pp.2-3.

77, 24 Oct. 2000, pp. 136-45,

*" Exhibit P158A, p. 52 (28162).

9 Ibid., p. 53 (28161); T. 23 May 2002, pp. 211-213.
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producing proogrammes, and Nahimana asked him how he could do that. They then
parted ways.”’

544. In hearings of the French National Assembly on Rwanda, extracts of which were
introduced in evidence, Operation Turquoise was discussed and Belliard’s meeting with
Nahimana was mentioned. In the report of the hearings, Nahimana was referred to three
times as the Director of RTLM.”"!

Credibility of Witnesses

545. In the cross-examination of Nsanzuwera, Counsel for Nahimana rcviewed the
course of his career in Rwanda, and the Chamber notes Nsanzuwera’s testimony that he
was transferred from Gisenyi to Kigali because he refused to comply with a request from
the Ministry to drop certain cases involving relatives of the President, although it was
established that Nsanzuwera was a supporter and admirer of the President. He said he
asked for the transfer because if he acted in the manner requested, he would lose
authority in Gisenyi. Nsanzuwera testified that he never wanted a political career and
was not interested in any particular party. He was a founding and active member of
several human rights associations founded in 1990, which denounced government abuses,
particularly the encroachment by the government on judicial independence. Under cross-
examination by Counsel for Barayagwiza, N sanzuwera explained his decision to leave
Rwanda in March 1995, noting interference by the RPF in judicial operations and
describing the difficulties of having thousands of people crowded in jail, many without
having been identified and many d ying from the extreme conditions of detention. By
Nsanzuwera’s estimate, 20% of the detainees were innocent. His concern over the fate of
these detainees is indicative of Nsanzuwera's impartial commitment to justice.”” The
Chamber finds Frangois-Xavier Nsanzuwera to be a credible witness.

546. The Chamber accepts the testimony of Philippe Dahinden as credible. The
extensive questioning of the witness on cross-examination regarding the logistics of his
movements and his positioning with respect to the bodics he witnessed flowing down the
river did not effectively challenge his testimony in any way. Similarly, the questioning of
the witness on his views regarding relations between Rwandans and Belgians, or his
views on the meaning of various Kinyarwandan words did not go to the credibility of his
testimony. A foreign and non-partisan journalist, Dahinden was present in Rwanda and
had direct access to key individuals at critical moments in time. The Chamber also
accepts the testimony of Colette Braeckman as credible. As a foreign and non-partisan
journalist who had extensive experience in Central Africa, Braeckman evidenced great
familiarity with the culture and political history of Rwanda in her testimony. She was
challenged on cross examination with a written record published in the journal Dialogue
of the March 1994 seminar about which she testified. Defence suggested that the
remarks made at the conference by Gaspard Gahigi as reflected in this publication

T 24 Sept. 2002, pp. 51, 65.
#1723 May 2002, pp. 212-220; Exhibit P154, pp. 283-284, 288.

392

2T, 25 Apr. 2001, pp. 77, 98. 110, 134; T. 2 May 2001, pp. 7-10.

Judgement and Sentence 186 3 December 2003




344

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
Case No, [CTR-99-52-T

differed from her report of these remarks and made no reference to the remarks made by
Nahimana at the seminar. Braeckman’s explanation, that the publication reflected only
the formal presentation and not the informal dialogue, in which Nahimana participated
and in which the discussion was more heated, is a reasonable one. The Defence did not
effectively challenge her evidence through reference to this publication or otherwise. The
Chamber also finds Witness GO and Thomas Kamilindi credible, as set forth in
paragraphs 608 and 683, respectively.

547. With regard to Witness X, the Chamber notes that the witness testified on
condition that he receive a letter effectively guarantecing him immunity from
prosecution, which he did shortly before his testimony. He maintained that this letter was
important for his credibility. The Chamber finds it more likely that it was a quid pro quo
for his testimony. However, his evidence does not lack credibility for this reason.
Defence counsel suggested that he was paid for his testimony, but the evidence produced
indicates that he was paid only for his expenses over the course of many years, and that
he was granted wilness protection services. Witness X, whose mother is Tutsi, testified
repeatedly on cross-examination that while he was a member of the Interahamwe and his
friends were members of the Jnrerahamwe, he did not participate in killing. He conceded
that his friends confessed their participation in killing, and he conceded that he accepted a
looted crate of beer, but he steadfastly maintained a certain ambivalence about his
Interahamwe friends and repeatedly insisted that he could not simply break with them
because that would have been dangerous for him, and possibly even a risk to his life at
that time. On cross-examination Witness X was confronted with several inconsistencies
between his testimony and his prior statements. He was able to explain some of these
inconsistencies, many of which are relatively minor. The Chamber was satisfied with his
explanations and finds Witness X to be generally credible.

548. With regard to Georges Ruggiu, the C hamber notes that Counsel for Defence
highlighted a striking number of inconsistencies between pre-trial statements and
Ruggiu’s testimony. These inconsistencies are notable both for their magnitude and for
the failure of the witness to explain them. In several cases, therc are many more than two
versions of the same incident. The variations are not insignificant, and they are not, in
the Chamber’s view, typical of details that vary in one’s memory over time. The
Chamber notes, for example, that in April 1999, Ruggiu stated that he first met Colonel
Bagosora in detention at the UNDF and that he had never seen him before. Yet just six
months later, in a November 1999 statement, Ruggiu spoke of meeting Bagosora scveral
times between April and July 1994 at the Hotel Diplomat, to get his help in obtaining a
room, and he recalled meetings that took place between Bagosora, Dallaire and
Interahamwe officials, at which he was present. On cross-examination, Ruggiu insisted
that his April 1999 statement was not a lie but rather an unintentional error, noting that
Bagosora was not someone he had seen frequently.”” The naturc of the contact
described, with such a prominent individual as Colonel Bagosora, leads the Chamber to
question the veracity of Ruggiu’s testimony that his April 1999 statement was made in
good faith.

T 1 Mar. 2002, pp. 45-53; T. 4 Mar. 2002, pp. 32-39
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549. The Chamber notes additionally that in his testimony Ruggiu acknowledged
having lied several times in his pre-trial statements and that he has changed his
recollection ol cvents dramatically and in fundarmtental ways. I such circomstances, the
Chamber cannot determine from Ruggiu’s testimony where the truth lies - whether he is
speaking the truth now when he says he was lying carlier or whether he was earlier
speaking the truth and is lying now. I[n his testimony, Ruggiu was not forthright in his
responses and did not make much effort to explain or reconcile the many inconsistencies
he was confronted with on cross-examination. The Chamber notes that both the Defence
and the Prosecution cite various parts of Ruggiu’s evidence to support their case. The
Chamber is not prepared to rely on his evidence selectively in this manner. As Ruggiu
was an accomplice to the crimes for which the Accused are charged, the Chamber must
consider his evidence with further caution, in light of the possible motives he had to lie,
as sct forth by the Defence in connection with the plea agreement signed by Ruggiu and
the Prosecution. For these reasons, the Chamber rejects Ruggiu’s evidence in its entirety.

550,  With regard to Valerie Bemeriki, the Chamber has considered her own admission
that many statements made by her to ICTR investigators in 1999 were false. The
Chamber has also considered the statement she made in 1999 to these investigators that
while many of the statements she had made previously to Rwandan government
investigators were false, she was telling the whole truth to the ICTR at that time. Clearly
this was a lie, and it resembles what Bemeriki said in her testimony before the Chamber,
that she is now telling the truth in full. The lies in question concern issues of
fundamental importance to this case. They are not only about particular details but go to

V or-trot—u e erate areeted—to naton—and O wFrere
was played by RTLM. Compared to her previous statements, her current testimony is a
volte-face that accommodates the defence of Nahimana, In light of the fact that she lied
to ICTR investigators explicitly about her intent to tell the truth, telling them in 1999,
when she now says she was lying, that she was telling them the whole truth, the Chamber
considers that whatever Bemeriki says about telling the truth is inherently unreliable.

S51.  The Chamber recognizes that the criminal charges pending against Bemeriki,
. which carry the death penalty, limit the extent to which she can answer questions. Her
answers to questions on cross-cxamination, however, were marked by more than this
limitation. She testified repeatedly in responsc to specific questions that she did not
know the answer when the answer was clearly of a nature that she would know. Her
claim, for example, that there are many named Juvenal Habyarimana in Rwanda, without
acknowledging that one such person was the President of the Republic, does not manifest
adesire to tell the truth in full. In contrast, Bemeriki mixed her responses, often in
answer to the same question. saying for example that she remembered well her statement
that Kangura was an extremist publication and shortly thereafter saying she did not
remember making the statement. Bemeriki in her testimony demonstrated the belief that
the acknowledgement of falsehood in her prior statements would automatically redecm
her credibility. In her testimony, she lied repeatedly, denying that she made many
statements, including her own broadcast, until confronted with them. Evasive to the point
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been played in the courtroom, this witness made a deplorable impression on the
Chamber. For these reasons, the Chamber rejects Bemeriki’s testimony in its entirety.

Discussion of Evidence on Control of RTLM Before 6 April 1994

§52.  The Chamber notes that the evidence presented with regard to the establishment
of RTLM, its first meetings, its shareholders, and its corporate and management structure
is largely consistent and accords with the documentary evidence presented. [t accords
with much of Nahimana’s own evidence on thesc matters. It is not disputed that
Nahimana and Barayagwiza were members of the Steering Committec that was
established to create RTLM, that this structurc was approved by the constituent assembly
of RTLM to continue its work, and that it was subsequently delegated by the first General
Assembly of shareholders with a responsibility equivalent to a board of directors.
Nahimana himself refers to the committee as a provisional board of directors. It is also
undisputed that three members of the Steering Committee — Kabuga, Nahimana and
Barayagwiza -- were authorized to sign cheques on behalf of the company, that Nahimana
chaired the T echnical and Program C ommittec and that B araygwiza c haired the Legal
Committee, these being two of the four commitiees established by the Steering
Committee to move the initiative forward.

553.  What is in dispute, for the period prior to 6 April 1994, is the extent of the
authority and responsibility arising out of the structures created. Also in dispute is the
precise role of Nahimana, specifically whether or not he was the Director of RTLM.
Phocas Habimana clearly played some management role at RTLM, by all accounts. The
testimony of Prosecution Witness X and Prosecution Witness Kamilindi corroborate
Nahimana’s account of Phocas Habimana. Witness X described him as the coordinator of
the radio station, having spoken and played a role related to management at the first
General Assembly of shareholders at the Amahoro Hotel. In subsequent testimony
Witness X referred to Phocas Habimana as the Director of RTLM. Kamilindi several
times in his testimony referred to Phocas Habimana as the Director of RTLM. Yet despite
the presence of Phocas Habimana. a number of Prosecution witnesses including Witness
GO. Frangois-Xavier Nsanzuwera, Philippe Dahinden and Colette Braeckman, testified
variously that Nahimana was the Director of RTLM, that he was referred to as the
Director of RTLM, and that he referred to himself as the Director of RTLM. The Belgian
Intelligence Service and the French National Assembly also identified him in this way.

554,  In light of the fact that there was no formal appointment of a Director-General for
RTLM as provided by its constituent documents, which provided for the delegation of
general powers of management, the Chamber considers the question of titlc to be
somewhat artificial. Nahimana and Barayagwiza emerge from the evidence as the two
most active members of the Steering Committee. It 15 Nahimana's name listed in a May
1993 circular as the sole contact in Rwanda for more information on RTLM. It is
Barayagwiza, identified as having set up RTLM and continuing to preside over its
destiny, who met with shareholders in Belgium in September 1993 to update them on
RTLM. In his interview with Dahinden, Gaspard Gahigi referred to Nahimana as “the
top man” and Barayagwiza as “number two”, Kamilindi characterized both Nahimana
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and Barayagwiza as the “real ideologists behind RTLM”, repeatedly referred to
Nahimana as the “brain behind the operation” and said this made him “the boss who gave
orders”. Even Strizek, Nahimana’s own expert witness, identified Nahimana in his book
as the “ideologist-in-chief of RTLM”. As members of the Board of Directors, both
Nahimana and Barayagwiza were managers of RTLM and, as is often the case with
founding b oard members in the early stages of incorporation, they both played a very
active role in the management of RTLM, performing oversight and administrative
functions generally played by a chief executive officer.

555.  Although he testified that the idea for RTLM was brought to him by two former
colleagues, Nahimana accepts that he was the founder of RTLM and even identifics
himself as such, for example, in the Radio Rwanda broadcast of 25 April 1994. By
Nahimana’s own account, he was the one who decided that the first priority for the
RTLM company was the creation of the radio station and he brought this priority to the
Steering Commiittee, which endorsed it. By his own account, the Steering Commiltee
approved recruitment, not only of Gaspard Gahigi and Phocas Habimana but also of
Kantano Habimana and Noél Hitimana. And by his own account, even after the
recruitment of Phocas Habimana, Nahimana and Barayagwiza continued to sign cheques,
make deposits and conduct other financial transactions on behalf of the company.

556. Nahimana testified that he did not have any role in the programming of RTLM
and that even as Chair of the Technical and Program Committec, his work was
administrative rather than programmatic. Yet the Chamber notes that the document in
evidence describing the various C ommiitces and their respective roles includes among
the responsibilities of the Technical and Program Commitiee the review and
improvement of RTLM program policy, and states that the Editor-in-Chief shall
participate in the work of the Committee. No other of the four committees working under
the Steering Committee have responsibilities relating to RTLM programming. The
Chamber finds it reasonable under these circumstances to infer that this committee,
chaircd by Nahimana, bad delegated authority from the board of directors, or its
structural equivalent, to oversee the programming of RTLM.

557. The Chamber notes the testimony of Prosecution Witness Nsanzuwera that
Kantano Habimana told him that Nahimana had given him a telegram to read, which
accused Nkubito o plotting aganst the President, and that Nahimana wrote editorials
read by RTLM journalists. Based on this conversation, Nsanzuwera reported to Nkubito
that Nahimana was behind RTLM, which prompted Nkubito to abandon the complaint he
had made, in fear of Nahimana’s power. Although it does not mention Nahimana by
name, the 30 March 1994 RTLM broadcast by Kantano Habimana and Noél Hitimana
confirms in substance what Nsanzuwera says he was told, that he should go after the
Director of RTLM rather than its journalists. The inability of the witness to recollect
accurately that Hitimana came to the Office of the Prosecutor on a later date rather than
together with Habimana is understandable in light of the fact that Nsanzuwera spoke only
with Habimana in his office, afler he thought they had both been intervicwed by a deputy
prosecutor.
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Steering Commitiee when it expanded following the first shareholders™ General

A coeamhblas
IEoowITICT ¥ .

mere 1s no evidence lnat the Steering Committee met, nor 1§ lhere evidence thal it was

Commiuce as a corporate entity cominued to have de jure gOVErTng authority over these
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562. No evidence has been introduced relating to the fate or whereabouls of Félicien
Kabuga after 6 April 1994, As President of RTLM and Chairman of its Stecring
Commitiee, he presumably had principle authority to convene the Steering Committee,
Neither the sharcholders nor the Steering Committee appears to have adopted by-laws
that would define and govem the role of individual members of the board or S teering
Committec. As the most active members of this governing body, however, Nahimana
and Barayagwiza, whom Gahigi called “the top man” and “number two,” could have
within the scope of their legal authority taken action on behalf of the Steering Committee,
in the view of the Chamber. As Chairman of the board committee responsible for
programming, Nahimana had a particular responsibility to take action, as did
Barayagwiza in his capacity as Chairman of the legal committee.

563. There is no evidence that Barayagwiza made any effort to take action with regard
to RTLM broadcasting after 6 April 1994, There is evidence that Nahimana, at the
request of French government officials, did take action with regard to RTLM
broadcasting in late June or early July and that his intervention siopped RTLM attacks on
General Dallaire and UNAMIR. In early May, according to the report of Prosccution
Expert Witness Des Forges, Nahimana was seen entering the Ministry of Defence
together with Phocas Habimana. The Chamber notes that the evidence of Des Forges is
not first-hand. As no source is cited and it is therefore unknown who saw Nahimana and
Habimana and how that information was conveyed to Des Forges, the Chamber will
disregard this evidence in light of Nahimana’s denial. In contrast, Des Forges specifies in
detail that her source of information about Nahimana’s interaction with the French
government is a diplomat who was himself present in meetings between Nahimana and
French Ambassador Yannick Gérard, who had a documentary record of the interaction in
the form of a diplomatic telegram. The Chamber considers this information reliable.

564. Nahimana testified that when he met Phocas Habimana in July in Gisenyi, he
asked himhow he could do what he was doing at RTLM. A ccording to Nahimana’s
testimony, RTLM was hijacked and tumned into a “tool for killing”. This testimony stands
in sharp contrast to the other evidence of what Nahimana said at the time. Not a single
witness other than Nahimana himself testified that Nahimana had concerns about RTLM
broadecasting between April and July 1994, or expressed such concerns. On 25 April
1994, in a public broadcast on Radio Rwanda, Nahimana associated himself with RTLM
as one of its founders and said hc was happy that RTLM had been instrumental in raising
awareness. He indicated that he had been listening to the radio. He was clearly aware of
the concern others had, as he quoted the former Burundian Ambassador as having
expressed this concern. The Chamber notes that RTLM broadcasts were particularly
vehement in the weeks immediately following 6 April and that Nahimana made reference
in the broadcast to information on the radio about the population having “worked™ with
the armed forces, “work™ being a code word that was used by the radio to refer to killing.
In June when he first met Dahinden in Geneva, Nahimana indicated that he was aware of
the statement Dahinden had made to the United Nations, mentioning him. He said that he
was not in contro] of RTLM. He did not indicate to Dahinden that he had tried to stop the
broadcasts. In fact, he did not even condemn them. At the second meeting, Nahimana
and Barayagwiza told Dahinden that RTLM was about to be transferred to Gisenyi,
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indicating that they were in contact with RTLM and familiar with its future plans. Again
no concern was reportedly expressed, and in fact Dahinden recalled that Barayagwiza
jovially suggested that the radio station Dahinden wanted to set up would compete with
RTLM. This comment suggests Barayagwiza’s identification with, rather than separation
from, RTLM.

565. Nahimana suggests in his testimony that he was helpless and fearful of the danger
posed by RTLM. This suggestion stands in sharp contrast with the evidence of the role
Nahimana played at this time in Rwanda. He was Political Adviser to the President. In a
manner reminiscent of his challenge to the title of RTLM Director, Nahimana challenged
this title as being less than real. Nahimana clearly used the title, and he was clearly
playing an important role in the government, as was Barayagwiza. They both travelled to
Tunis with the President for a meeting of the OAU. The Chamber notes that both
Nahimana and Barayagwiza were in powerful positions. They had de jure authority over
RTLM, but there is no evidence that they took any initiative to exercise this authority.
Nahimana claims RTLM was hijacked and that he did not have de facto authority to stop
the broadcasts. Yet the one occasion on which he did intervene, he effectively stopped
RTLM from broadcasting attacks on Dallaire and UNAMIR. This evidence suggests that
Nahimana had de facto authority to stop transmission, but he did not exercise it other than
once. Barayagwiza was in a similar position, but there is no evidence that he ever
intervened in an effort to stop RTLM.

Factual Findings

566. The Chamber finds that RTLM was owned largely by members of the MRND
party, with Juvenal Habyarimana, President of the Republic, as the largest shareholder
and with a number of significant shareholders from the Rwandan Armed Forces. CDR
leadership was represented in the top management of RTLM through Barayagwiza as a
founding member of the Steering Committee and Stanislas Simbizi, who was
subsequently added to the Steering Committee of RTLM.

567. The Chamber finds that Nahimana and Barayagwiza, through thejr respective
roles on the S teering C ommittee of RTLM, which functioned as a board of directors,
effectively controlled the management of RTLM from the time of its creation through 6
April 1994, Nahimana was, and was seen as, the founder and director of the company,
and Barayagwiza was, and was seen as, his second in command. Nahimana and
Barayagwiza represented RTLM externally in an official capacity. Internally, they
controlled the financial operations of the company and held supervisory responsibility for
all activities of RTLM, taking remedial action when they considered it necessary to do so.
Nahimana also played an active role in determining the content of RTLM broadcasts,
writing editorials and giving journalists texts to read.

568. The Chamber finds that after 6 April 1994, Nahimana and Barayagwiza continued
to have de jure authority over RTLM. They expressed no concern rcgarding RTLM
broadcasts, although they were aware that such concern existed and was expressed by
others. Nahimana intervened in late June or early July 1994 to stop the broadcasting of
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attacks on General Dallaire and UNAMIR. The success of his intervention is an indicator
of the de facto control he had but failed to exercise after 6 April 1994.

4.3 Notice of Violations
Agreement between RTLM and the Ministry of Information

569. On 30 September 1993, an Agrcement for Establishment and Use of Radio and
T.V. between the Government of Rwanda and RTLM was signed by Faustin Rucogoza,
the Minister of Information, and Felicien Kabuga, President of RTLM. The agreement
includes an undertaking in Section 5, paragraph 2 by RTLM that it “shall not broadcast
any programs of a nature to incite hatred, violence or any form of division”.”* Section 6
of the agreement provides, “The broadcaster must refrain from telling lies or giving out
information that may mislead the public, especially those people that do not have an
analytical mind.™%*

570. Prosecution Witness GO was a civil servant, a Hutu, who worked at the Ministry
of Information in 1993 and 1994. His job was to monitor the independent media, both
newspapers and radio. The only private radio at that time was RTLM, and Witness GO’s
responsibilities included ensuring compliance with the agreement that had been
concluded between the Rwandan Government and RTLM. To this end, he reported
regularly to the Minister of Information on RTLM broadcasts. He said it was also part of
his job to ensure that nothing was said in the media against the Arusha Accords, as these
had becn signed and integrated into the R wandan Constitution. At a certain stage, the
situation deteriorated and RTLM was seen as inciting Rwandans, which led the Minister
to order the witness to focus all his efforts on RTLM and to listen to its broadcasts every
day. Witness GO said he also recorded the broadcasts as e vidence that RTLM was in
violation of the agreement.””

Letter of 25 October 1993

571.  On 25 October 1993, the Minister of Information, Faustin Rucogoza, sent a letter
addressed to the President of the Comité d 'Initiative of RTLM, noting that RTLM had
taken advantage of the coup d’érat in Burundi on 21 October “to broadcast statements
and programmes encouraging violence and undermining the path to national unity and
reconciliation advocated by the Arusha Peace Agreements”. The letter stated that this
conduct violated the operating agrecment between RTLM and the Rwandan Government,
specifically Article 5, paragraph 2. The letter concluded as follows:

As a result, the present letter constitutes an injunction because you cannot ignore
that even if the right to information is widely recognized by the national
legislation in the field of information, an organ of the press has the duty to be

¢ Exhibit P30B, Translation from French. English (P30C): “will not broadcast any information that can
cause divisions in the community or provoke hatc or dissent”.

*% Exhibit P30C, p. 2.

T, 5 Apr. 2001, pp. 78-82.
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guided by the deontological principles of responsibility, honesty, objectivity,
integrity and truth.

One should therefore keep in mind that the active and concrete acceptance of the
right to information is accompanied with limitations dictated by general interest,

in this case the limitations of state secret, national unity and public order.

You have therefore to asqess the possible consequences of the programmes

Droaa-;ass l‘)y Your Staty 011

572. Witness GO testified that he was working in the Ministry of I nformation when
this letter was sent. The Minister informed him that he had sent the letter, which was
stamped “confidential”. Witness GO said that at that time RTLM had widely commented
on events in Burundi, as well as killings in Kirambo and Ruhengeri prefecture, in a
manner t hat s howed clearly that the radio was seeking to promote ethnic division. He
recalled hearing Noél Hitimana say on RTLM that the RPF had killed people in Kirambo
and Ruhengeri, suggesting that what was happening in Burundi was going to happen in
Rwanda and calling on Hutus to be vigilant. Witness GO testified that cvery day there
were RTLM programs on Burundi, drawing these parallels. He said it was reported that a
Tutsi from Burundi had killed the Hutu President and subsequently mutllaled his body,
calling the killer Barayambwa, which translated literally means “eater of dog”.’

Meeting of 26 November 1993

573, On 26 November 1993, thc Minister ol Information held a meeting witht RTENE
Witness GO said he was informed of the meeting the day before and told that the
President and Directors of RTLM would be coming to explain why they had continued to
disregard their agreement with the Rwandan Government. Witness GO attended the
meeting. He said Félicien Kabuga, Ferdinand Nahimana and Jean-Bosco Barayagwiza
represented RTLM at the meeting and that Kabuga introduced Nahimana as Director of
RTLM and Barayagwiza as a founding member. The Ministry was represented by
Minister Faustin Rucogoza, the Office Director Eugéne Ndahayo, the Director-General
Pie Nzeyimana, the Director of Private Media Jean-Pierre Kagubari, and Jenette
Mukasafari, a Political Adviser to the Minister, as well as Witness GO. The Minister
spoke first at the meeting, which went from 9 am. until the afternoon. He said that
RTLM was sowing division through its programs and asked them to stop provoking the
RPF as that could cause the resumption o f war, Kabuga replied that RTLM was only
telling the truth and describing the situation as it was, and that it would continue to do so.
With regard to a comment made by the Minister that RTLM was focusing too much on
ethnicity, which should not be presented as the only problem in the country, Kabuga

replied that the problem existed and had to be mentioned. He said they would not be
quiet when people were using ethnicity to look down on others. The Minister said that the
consequences had to be considered, and Kabuga said that some journalists might have
made mistakes, in which case they would change their behaviour. During the course of
the meeting Witness GO was asked to retrieve recordings of RTLM broadcasts, which

37 Exhibit P27, K0013950, see T. 5 Apr. 2001, p. 92 in which translation is corrected.
7. S Apr. 2001, pp. 84-111.
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were then played. He said they supported the Minister’s position and that the RTLM
officials then acknowledged that RTLM journalists were at fault.””

574.  According to Witmess GO, Nahimana spoke at the meeting, also saying that issues
of ethnicity existed and should be spoken of. He charged the Ministry with using their
agreements to control the independent press and said he had the impression that the
Ministry had fallen into the enemy’s trap, warning that Tutsis were very clever and Hutus
needed to be vigilant. Witness GO said that the message conveyed was that Hutus should
not oppose those who were defending the interests of the majority although Nahimana
did acknowledge that some journalists might have made mistakes, and he said he would
tell them to modify their behaviour. The witness said that Barayagwiza also spoke at the
meeting, and made similar remarks but that unlike Nahimana, who lectured them as
though they were students, Barayagwiza was surprised that there was a difference in
views and acted as though the Ministry had strayed from the right path and needed to be
put back on it to defend the majority of the population, which was understood to be the
Hutu. Witness GO recalled that Pie Nzeyimana from the Ministry gave the example of
reporting that a child’s father had died, differentiating that from reporting that a child’s
father would die tomorrow, which he said would raise questions if it then happened.
Witness GO said this was intended to be a reference to a broadeast of the RPF attacking
and Tutsis then being exterminated. Witness GO testified that the meeting ended with
consensus and a decision to have regular meetings to discuss and resolve problems that
might arise. He described the mood as “positive” and said his impression was that
RTLM was going to chal:nge.600

575. Witness GO served as the secretary for this meeting and was told by the Minister
to take notes. After the meeting he wrote a report for the Minister, having been instructed
to leave out of the report offensive language that was used at the meeting, for example
the fact that representatives of the Ministry had been referred to as accomplices, so as to
be constructive and find a way to help RTLM change its conduct, without reference to
confrontation. Witness GO identified a handwritten report, dated 26 November 1993, as
his first draft of this report, a typewritten document with the same title and handwritten
addition as his second draft, and a typewritten document with the same date and title,
without handwriting, as his final report.*®' The witness noted Nahimana’s request, which
is also mentioned in the report, that both parties agree on the content of the report.
Accordingly, when the Minister read the typewritten draft he requested the addition of
signature lines for himself and for an RTLM representative. Witness GO testified that
the tinal report was sent to RTLM for signature. The typewritten draft and final report
both refer in the text to Nahimana as “the Director of RTLM™ and to Barayagwiza as
“one of the founding members of RTLM". The two Accused are also identified that way
on a last, unnumbered page of the typewritten draft report. The report is signed by
Witness GO but not by the Minister of Information or the President of RTLM. The
witness explained that it was unsigned because it first had to be approved by RTLM.

*? Ibid.. pp. 112-128.
" Ibid., pp. 128-136.
% Exhibit P28 A-F.

2 Ibid., pp. 136-157.
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576.  The report of the meeting drafted by Witness GO recounts the opening statement

of the Minister, who mentioned the jetter ie had written to R TEMand his toncerntiat
RTLM was violating Article 5, paragraph 2 of its agreement with the Government.
Kabuga is reported as the next speaker, acknowledging that some mistakes had been
made by j ournalists b ut stating that no disrespect to the a greement was intended. H e
denied that RTLM programming encouraged division but said, according to the report,
that “people do not catch things the same way like people do not love in the same
manner”, and that “RTLM may please one cthnic group and not the other, therefore it
may not be able to please all Rwandese™.*”

577.  The report indicates that Nahimana took the floor and defended frecdom of the
press, suggesting that the Government was imposing censorship. According to the report,

“he advocated that any available news has to be broadcasted. and the one who feels
persecuted can come to make a denial”. Regarding “the issues of Hutu versus Tutsi or
R.P.F. versus the government”, Nahimana said that “the ethnic issue must be dealt with
the way it is, if a Hutu does a Tutsi wrong or a Tutsi acts the same toward a Hutus, it has
to be told and this would solve the matter”.*** The government officials reportedly
affirmed the right to information but recalled the principles 0[‘ journalism and the need to
filter news to avmd misunderstanding and misinformation.

578. Barayagwiza also spoke at the meeting, according to the report, and suggested
Ihdl tht govemment was pursumg RTLM because They did not share its wews He

said. on the ethnic issue, that it had to be discussed and dealt with in order to be solvecl
Nothing should be hidden except secrets and lies. He also acknowledged that journalists

made mistakes but said there was a right to reply. one

579. The report records that a request was made by Kabuga for evidence that RTLM
was jeopardizing the peace accords and that examples from recent broadcasts were
provided. Conclusions of the meeting, as recorded, included an undertaking that RTLM
programming should avoid triggering war and promoting hatred among Rwandan people,
that news should be filtered and verified by j ournalists, and that R TLM p rogramming
should avoid jeopardizing the implementation of the peace accords.””’

580. On cross-examination, Witness GO stated that all the participants in the meeting
of 26 November 1993 spoke at the meeting, except for himself. He said that he was not
sure but did not think that his immediate supervisor, Theoneste Rutayisire, was present.
Confronted with his written statements of 22 November 2000, in which he named
Rutayisire as having been present, the witness said it was possible that he had referred to
him as a participant although he was not present at the meeting. He said he worked

%5 Exhibit P28F, pp. 1-2.
%4 gxhibit P28F, pp. 2-3.

S Thid, p. 3.
S Ibid., p. 4.
%7 Ibid., pp. 5-6.
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closely with Rutayisire and was in meetings often with him and for this reason might
have given his name. Witness GO was also confronted with an unsigned, undated
statement, which the Prosecution had listed as being of 22 November 1996, in which he
named Phocas Habimana as having been present at the meeting, together with Nahimana
and Kabuga. The witness said he recalled the statement and thought it was from 1996 but
he said it might have had mistakes because he was not given an opportunity to correct it.
He affirmed his testimony that Habimana was not present at the meeting of 26 November
1993 and said that he must have been wrong because he remembered Habimana from
another meeting on another date. In a signed statement of 4 September 1996, Witness GO
listed Kabuga, Nahimana, Barayagwiza and Habimana as having been present at the
meeting on 26 November 1993 and said subsequently in the statement that the same
delegation attended the later mceting on 10 February 1994. The statement of 22
November 2000 also says that Phocas Habimana attended the meetings. "

581. On cross-examination, Witness GO confirmed that he himself had numbered the
pages of his handwritten draft, and it was noted that the last page was not numbered, and
that the third page was also without a number. H e maintained that the list of RTLM
participants on the last page was a continuation of the preceding page, which listed the
Ministry of Information participants. Counsel for Nahimana pointed out to Witness GO
that the identification of Nahimana as Director of RTLM and the identification of
Barayagwiza as a founding member of RTLM in the typewritten reports did not appear in
the handwritten first draft of the report. The witness said he had added these in when he
corrected the draft so that their titles would appear in the report.*””

582. Nahimana testified that he attended the meeting with the Ministry of Information
on 26 November 2003. Kabuga had received an invitation and called the Comité
d’Initintive. He wanted Barayagwiza to attend the meeting because he thought there
might be discussion of the agreement with the Minjstry. Nahimana attended the meeting
because he was familiar with the workings of the Ministry of Information. He testified
that Phocas Habimana was also present at the meeting, in the event that matters
pertaining to the broadcasts came up so that he would be able 1o respond and assist the
Comité d'Initiative represented by Kabuga, Nahimana and Barayagwiza. Nahimana
denied having been introduced as the Director of RTLM, saying that at that time RTLM
had already had its own director. Phocas Habimana, for four or five months. Nahimana
said he was unaware of the report of the meeting until his detention by the ICTR, but he
said that generally speaking the contents of the report were faithful to what he had said at
the meeting and described it as “a good summary”. He denied calling members of the
Ministry accomplices, or saying that they had fallen into the trap of the /nkotanyi. He
said lhatﬁ:.ayl.lch words could not have come from his mouth, particularly in front of a
Minister.”"

583. Nahimana confirmed that Witness GO was at the meeting on 26 November 2003,
subsequently clarifying that he did not recognize the witness when he testified but that he

€% 728 May 2001, pp. 19-42.
% Ibid., pp. 42-83.
%7, 23 Sept. 2002, pp. 110-112.
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did recall a secretary from the Ministry who was responsible for the minutes having
attended the meeting. He confirmed that Kabuga attended the meeting as President but
insisted that Barayagwiza did not attend the meeting as a founding member of RTLM,
but rather as the Chairman of the Legal Committee. He said he did not attend the
meeting as or hold himself out as Director, and that he never was the Director of RTLM.
He said he was never referred to as Director in the meeting. Nahimana also noted that the
list of participants set forth on an unnumbered last page of the draft report was not tn the
final report and suggested that this page was added subsequently. He confirmed scveral
other names and titles in the report, but stated that it omitted reference to Phocas
Habimana, who he said spoke several times during the meeting.*"’

Meeting of 10 February 1994

584, Witness GO testified that following the meeting of 26 November 1993, he
continued to monitor RTLM and report on a daily basis to the Minister. He said it was
clear that RTLM continued to sow division and incite the Rwandan people. The witness
said he took every opportunity to express his concern to his supervisors and tell them
what he was hearing on the radio. RTLM was saying that there were people who
intended to take power by force and that once again people would be subjected to
servitude. They were alleging that certain authorities were holding RPF meetings in their
sectors, and meanwhile, Interahamwe and Impuzamugambi were singing “Let us
exterminate them, let us exterminate them”. Witness GO said people were afraid and
demoralized, especially those Tutsi and Hutu who were being accused of being
accomplices. He recounted the broadcast of Kantano Habimana, describing his encounter
with Tutsi children in Nyamirambo and several other examples of broadcasts that caused
concern.®"’

585.  Witness GO testified that on 10 February 1994, another meeting was called by the
Minister of Information with RTLM officials. In addition to Minister Rucogoza, he said
Eugéne Ndahayo, Pie Nzeyimana and Jean-Pierrc Kagubari were present from the
Ministry, as well as himself. H e said RTLM was represented b y K abuga, Nahimana,
Baravagwiza and Phocas Habimana. RTLM journalist Valerie Bemeriki was also there,
but Witness GO said that she left the meeting before it began. She did not leave of her
own accord but as a result of a discussion in which the Minister said she had not been
invited, and that the meeting was for RTLM officials, The RTLM delegation initially
insisted that Bemeriki remain and had wanted her to take notes, but the Minister insisted
that she leave. Witness GO said there was also a concern that an RTLM journalist would
broadcast a report of what was said in the meeting in an effort to arouse people against
the Ministry.°* On cross-examination Counsel for Nahimana put to Witness GO that the
reason Valerie Bemeriki was at the meeting was because of the concern over the RTLM
broadcast o n Gishushu, and she and G eorges Ruggiu had been the two field reporters
who covered that story for RTLM. Witness GO said that she was introduced as a
journalist and it was not explained at the meeting why she was there, but he reiterated

“''T. 14 Oct. 2002, pp. 57-82.
S2T.9 Apr. 2001, pp. 14-34,
1 Ipid., pp. 36-60.
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that she was asked to leave.”’* He subsequently reaffirmed that the Gishushu incident
was only one of the items on the meeting agenda.’’”

586. After Bemeriki left, Witness GO said that the meeting began with introductions
and that Nahimana was introduced as the Director of RTLM and Barayagwiza as one of
its founding members. Phocas Habimana was also introduced as one o f the founding
members of the radio. The witness said that all the participants spoke at the meeting,

i : 1 : i oan with a speech that

had been prepared and was delivered by the Minister.

587. A videotape of an ORINFOR broadcast infroduced by the Prosecution documents
the opening of the meeting on 10 February. The footage begins with the reporting
journalist summarizing the conflict between RTLM and the Minister of Information as
follows:

The situation is very hot, but for some, it even heats up the heads. Radio RTLM
is loved, but it is also in trouble during these days. While some still want its
programs to reach them, others are complaining about it, accusing it of fostering
division, especially between Hutus and Tutsis. In a recent meeting that the
Minister of Information held with the RTLM bosses, he expressed his views
about this radio. He said: Your radio misleads the population and its programs
can cause ethnic division. He added: Tt should cease persuading Rwandans that
the Tutsis are at the root of the problems that Rwanda is experiencing since this
1s not true. It should stop slandering at}fj‘ harassing people. If it is not careful,

SEvere measures may be faken against it

588. The tape then includes the opening remarks made at the meeting by the Minister
of Information, F austin Rucogoza, who harshly criticized RTLM, saying there was no
place in Rwanda for press that scts one ethnic group or one region against another. The
Minister laid out the following four principles for a journalist:

He should avoid slander.

He shauld avoid pointing an accusing finger without evidence.
He should report unaltered facts.

He should avoid reporting lies.

FRREe

589. The Minister then said:

Visibly, RLTM journalists have not adhered to these principles, and this is the
topic that we are going to discuss during this meeting. During our last meeting
we had agreed that the RTI.M programs would be neutral vis-a-vis political

parties and ethnic groups. Unfortunately, RTL.M continues to show that it 1s a
political party, that it serves the MRND and the CDR and that it is a Hutus’
mouthpiece.‘"”

19T, 29 May 2001, p. 27.
513 T_4 June 2001, pp. 93-98.
#'¢ Exhibit P177B, p.1.

Y Ibid, pp. 1-2.
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590. The Minister noted that this was in violation of the agreement between R TLM
and the Government and said that if the matters were not redressed action would be taken
under the agreement. The broadcast then turns to the response made by Félicien Kabuga
to the Minister’s comments, defending RTLM as reporting incidents that have actually
happened, so as to enlighten the population. He mentions the Gishushu incident, though
not by name, as an example of reporting the facts.®'®

591.  Witness GO testified that Nahimana said at the meeting that he did not want to
hear anyone say that RTLM was dividing Rwandans or that the Arusha Accords were a
peace accord. He stated unambiguously that he would continue giving the opportunity to
anyone on RTLM to testify about the Tutsi trick and Hutu accomplices and added that the
Arusha Accords were a trap intended to neutralise the achievements of 1959, He said the
Ministry still did not understand that they had fallen into that trap. Witness GO testified
that Barayagwiza also spoke during this meeting, in the same vein as Nahimana, but with
much anger and emphasis. The Minister said that he was saddened by RTLM’s attitude,
which did not show any intention to change its course. He told them that RTLM should
stop opposing the Arusha Accords because they were good for the country and the
majority of people believed in them. The Minister appealed to them to stop broadcasting
bad programs and te stop playing songs that contained hate messages. He said it was
impossible to build peace while you are preaching hatred. He said the Ministry had not
taken any positions and was guided only by the law, which should be respected by the
RTLM journalists.”"

592.  Witness GO testified that prior to the 10 February 1994 meeting, he prepared a
working document, which included the subjects for discussion during the meeting. The
document, introduced into evidence, begins with reference to the meeting of 26
November 1993, reciting the conclusions of that meeting. It indicates that the report of
that meeting is not finished, which the witness explained was because R TLM had not
responded to the report that had been sent by the Ministry of [nformation within a few
weeks following that meeting. At the 10 February 1994 meeting, according to Witness
GO, the RTLM officials said they had not had time to review the document but would do
so and respond.”

593.  The Working Document includes a number of examples of RTLM broadcasts that
undermined thc Arusha Accords. Witness GO mentioned one, the broadcast about
massacres in Gishushu, which RTLM said were perpetrated by the /nkotanyi. According
to Witness GO, the truth came out later that there was one person killed, not by lekotanyi
but by people demonstrating. He said this false description of facts was typical and
created bad feelings. The two other examples, which he said were given for the same
reason, were a broadcast on 3 February 1994 in which RTLM stated that there had been
mutinies among RPF soldiers in Nkumba, and a broadcast on 31 January 1994 in which

7 1bid., p. 2.
4197 29 May 2001, pp. 60-65.
9T 9 Apr. 2001, pp. 65-69.
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RTLM claimed that two Hutus were killed by UNAMIR and then furtively retracted the
report a few moments later.*'

594.  The Working Document sets forth examples of violation of the law on the press.
including a press release by Hutu members of RPF, read on RTLM on 22 November
1993, saying that the RPF planned, after putting in place the transitional institutions and
merging the armed forces of the RPF and the govemment, 10 assassinate the President
and replace him by a Tutsi. [t says that the RPF shared this conspiracy with accomplices
who are members of various parties, the majority of them being Tutsi, and that meetings
were held to prepare these events. Witness GO testified that the content of the broadcasts
in these examples was not true, and that they were a way of diverting RTLM listeners and
imparting divisive ideas to them.*”* The Working Document also sets forth as a violation
of the agreement between the government and RTLM that in its politically oriented
programs, RTLM tends:

- To assimilate all the members of the RPF to the iniquitous Tutsis.

- To assimilate the inside political opposition to the RPF.

- To reduce the political problems of Rwanda fo the ethnic hatred between Hutu
and Tutsi.

- To assimilate the Tutsi from the inside to Inkoteanyi.

- To explain [to] the population that all the evil the country suffers {rom is caused
by the Tutsi.””

595.  The Working Document gives as an example the RTL.M broadcast on events in
Gishushu, which it says was followed that night by an attack on a Tutsi family in Kichiro,
in which a group of people killed the head of the family and wounded his wife and
child."*

596. Witness GO said that the issues mentioned in the Working Document were
discussed at the meeting of 10 February 1994, as were the other points mentioned by the
Minister in the speech he gave at the beginning of the meeting. According to Witness
GO, the Minister had sent copies of the Working Document to RTLM with a covering
letter, to give them a chance to become familiar with it prior to the meeting. He said that
Nahimana and Kabuga had copies of the document during the meeting, as well as a
Supplement to the Working Document that he had prepared for the meeting, which
contained some further examples of RTLM broadcasts said to be insults, slander, or
violation of the press law. Witness GO testified that the RTLM delegation was angry at
the meeting and denied the facts put to them. Each member made such a denial. As in the
previous meeting, Witness GO played back some of the RTLM broadcasts to provide
evidence of the violations. Unlike the first meeting, Witness GO said that at the second
meeting undertakings made by RTLM were not made sincerely. When the Ministry was

! Ibid., pp. 69-74, Exhibit P29B, p. 1.

22 Exhibit P29B/C, T. 9 Apr. 2001, pp. 102-103.
5% Exhibit P29B, p. 2.
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critical of RTLM during the meeting, RTLM started making threats and challenging

them, saying “If you think you are sufficiently strong, then close down the station”.**’

597. Following the meeting, the Minister asked Witness GO o prepare a report,
without omitting anything, and to continue his monitoring of the RTLM broadcasts and
gathering e vidence. H e said that appropriate measures had to be taken, and that they
could not tolerate the situation indefinitely. After he prepared his report, Witness GO’s
supervisors directed him to meet with Barayagwiza, who was also preparing a report, so
that they could come up with an agreed text for a single report of the mecting. Witness
GO went to see Barayagwiza in his office a week after the meeting. Barayagwiza took his
report and read it, then threw it in Witness GO’s face, threatening him and wanting to
attack him. He said he no longer wanted to see an /nkotanyi in his o ffice and 1 f they
continued to proceed in that manner they would see what would happen. Frightened by
these threats, Witness GO went to see the Minister, who told him he should continue with
his work.

598. According to Witness GO, Minister Rucogoza was often mentioned on RTLM,
before and after the meeting of 26 November 1993, and that his letter to RTLM was also
mentioned. The Minister was criticized, and it was said he did not have the power to shut
down RTLM and had been unable to do s0.”*® A tape of one such broadcast on 18 March
1994, recorded by Witness GO, is in evidence. In the broadcast, Kantano Habimana talks
about the Minister as follows:

We met and he said the following: Kantano, why do vou speak of me? Huh.
Tell me why you speak of me. Hum. [ believe that, in fact, people have told me
that he has become wise. The problem that we used to have was that he wanted
to close down the people's radio, RTLM. Ha, Ha. Now I think that he has
understood that this would not be an easy task. He has understood that it would
be like having to bear a cross. And so he has decided to leave it. He has decided
to leave it. And now he no longer speaks of this. It is true that he is only
repeating what his supervisors -- or his bosses, rather, ask him to. But he has
acknowledged that the idea of closing down RTLM could cause him problems,
many problems. And that is why he has decided to forsake this, or abandon this.
And so I told him, [f you Jeave us alone, then we will leave you alone. There
will be nothing between us. We will leave you alone. That was our bone of
contention and there would be no other problems between us. There is no hatred
between us. But we cannot put up with people looking down on us or irritating
us. That's it. We have no problems with anyene. Now that Rucogoza has
wizened up, that he has calmed down, if he leaves us alone, then there is nothing
for us to do but ta leave him alone as well.**

599. Witness GO testified that in the first week of April. Minister Rucogoza was
putting together a case on RTLM to present to the Council of Ministers for appropriate
action. On 7 April 1994, he was killed at his residence, together with his wife and eight of

“*T.9 Apr. 2001, pp. 111-142,
¢ Ibid., pp. 138-142.
2 Exhibit P36/65C, T. 11 Apr. 2001, p. 65.
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their children. Witness GO heard the news on an RTLM broadcast, that Rucogoza had
been killed with other accomplices.**®

600. Nahimana testified that he attended the meeting o f 10 February 1994, together
with Kabuga, B arayagwiza, Habimana and Bemeriki. When he arrived at the Ministry
they were told that one of the agenda items was the report on events in Gishushu. A
number of journalists had been invited as the government wanted to give its official
position, and Gahigi had been asked 1o send an RTLM journalist. Bemeriki was there as
a journalist. According to Nahimana, they were going to leave but the Minister asked
them to stay and said the journalists would only be present for the beginning of the
meeting, and called back at the end. The meeting opened in public, with the Minister’s
speech and Kabuga’s response. After that, the journalists were asked to leave. Nahimana
said they asked the Minister if Bemeriki could stay to take notes, as there had been
problems with the N ovember meeting. P hocas Habimana said 1f there was a concern
about Gishushu, he and the others would not be in a position to say anything and
Bemeriki, as she had been there, should stay as a resource. For these reasons, he said she
staved. and Gishushu was discussed at the meeting. Bemeriki gave a minute-by-minutc
account of what happened, and afterwards the Minister said the report he had becn given
was incorrect and that he would contact UNAMIR for an explanation. Nahimana
testified that the only issue discussed at the meeting of 10 February 1994 was what had
happened in Gishushu. He said he did not speak at all in the course of the meeting."”

601. Valerie Bemeriki testified that she was assigned by Phocas Habimana, the
Director of RTLM, to cover the proceedings of the mecting at the Ministry of
Information on 10 February 1994. She was informed of the meeting on that day, at eight
o’clock in the moming. With Habimana, she went to the Ministry where she saw
Kabuga, Nahimana and Barayagwiza. Bemeriki also saw journalists from Radio Rwanda
but they were only present for the opening statements and were then asked to withdraw.
Bemeriki testified that she was present as a journalist for the opening statements and that
she stayed for the closed portion of the meeting, acting as a secretary thereto on behalf of
RTLM.*" 1n the videotape report of the meeting, she is not present at the meeting table
with the others.

602. Bemeriki testified that the Minister in his opening statement mentioned the
excesses of RTLM programming and dwelt on the conflict thereby created over ethnic
differences. According to Bemeriki, he said this was the first time that these problems
had been brought to their knowledge and that the meeting had been convened as a result
of the events that occurred in Gishushu. On cross-examination, she was confronted with
the Minister’s statement referring to the prior meeting of November 1993. She said she
was not aware of any prior meetings.”"' She said the Minister did not mention RTLM by
name but was clearly referring to RTLM and said that if it just broadcast the fact that
people had been injured by the RPF, it would be considered to have caused the imjury.

3 T 10 Apr. 2002, pp. 4-19.
“29°T. 23 Sept. 2002, pp. 121-126.
0T 8 Apr. 2003, pp. 83-84.
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603. Bemeriki reviewed the Minister’s videotaped statement and confirmed that it
corresponded to what she had heard at the meeting. She said that the events in Gishusu
were the main subject of discussion in the closed meeting. As she described these events,
there werc demonstrations by people in Gishushu. Armed elements of the RPF came out
of the CND building and orchestrated an atmosphere of insecurity that night in the
cellule, leading to injuries and deaths. Inhabitants involved in night patrols were fighting
with the RPF elements and the next day inhabitants of this cellule were attacked. One
was killed and buried that night. The next day cellule inhabitants d emonstrated a gain,
blocking the road between CND and UNAMIR headquarters. Bemeriki said an RPF
soldier opened fire from a vehicle that had come out of the CND and one of the
demonstrators was hit in the elbow and taken to the hospital. Bemeriki had arrived before
the shooting started and interviewed the demonstrators. She went back to the studio and
was reporting, when she got a call with this update. Bemeriki returned and saw blood
stains. She was told the injured person had been taken to the hospital and went there but
he was in the operating theatre. Bemeriki went back and broadcast this news, but there
was a mistake about his name, and she mistakenly broadcast the name of the person who
had been killed as this one who had been injured. After getting calls from listeners that
the name she mentioned was of someone who had been killed, she went back to Gishushu
and got from the demonstrators there the name of the person who had been mnjured.
Bemeriki went (o the hospital and saw that the name she had been given was different
from the name on his bed, so she went back to the station, corrected her mistake and gave
the real name of the person who had been injured. At that point, she maintained, they
could say that the UNAMIR communiqué was wrong because they had the name, bed
number, physician and hospital of the person who was wounded. Bemeriki said the
Minister said then that UNAMIR had given them information that this had not taken
place, and that the RPF elements had shot in the air. Bemeriki then explained to him
what had happened, and she said the Minister was very surprised, accepted what she said
and apolrigizcd to the RTLM officials and to her, thanking them for the clarification
provided.®*

604. According to Bemeriki, no RTLM broadcasts were played at the meeting and the
Ministry of Information was not at any time characterized as /nyenzi by the RTLM
delegation, nor were the Arusha Accords characterized as a trap or the Minister
challenged to close down RTLM. She never heard the Minister say that the meeting was
a final w arning b efore a ppropriate action would be taken. Bemeriki said the meeting
ended positively. After the meeting she was to draw up a communiqué for rclease
together with the Ministry Secretary and they worked on it together at the Ministry, but it
was never signed or published. The Ministry delegation asked for changes that she was
not authorized to make. She told Phocas Habimana and he did not agree to the changes,
so the whole thing was dropped.

605. On cross-examination, the Prosecution presented Bemeriki with her taped
interview of 1999 with the Office of the Prosecutor, in which she mentioned the meeting
at the Ministry of Information but failed to mention that Nahimana was present, listing

%32 Ibid., pp. 84-88.
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only K abuga, Barayagwiza and Habimana as having been therc. Bemeriki maintained
that she had always mentioned Nahimana as having been at the meeting and suggested
that it may not have been written down. After reviewing the transcript of the tape,
Bemeriki said if she did not mention his name it was not deliberate, that she did not even
know who he was at that time and that she simply forgot it.”** On re-direct examination,
this same 1999 interview was recalled to confirm Bemerki’s testimony that the meeting
of 10 February concerned the events in Gishushu. In the interview she stated that the
Minister of Information had convened the meeting and criticized RTLM in its reporting
of that event, giving the explanations he had received from UNAMIR. Bemeriki said that
she told him what had really happened, and he apologized. She said that the RTLM
Steering Committee was present, naming Kabuga, Barayagwiza and Habimana. She also
said in her interview what she said in her testimony about staying on after other
journalists left to act as secretary to the meeting.**

606. Prosecution witness Frangois-Xavier Nsanzuwera, prosecutor of Kigali at the
time, testified that he was summoned to a meeting at the Ministry of Information
sometime in the first two weeks of February 1994, He could not remember all the names
of those present but said that Nahimana was there, together with André Kameya, the
director of the Cabinet of Ministers, the Minister himself and mavbe two other peopie.
He said the Minister had called the meeting because he believed RTLM broadcasts and
articles in newspapers were inciting ethnic hatred and violence. Andrc Kameya
introduced himself as the Editor-in-Chief of Rwanda Rushya, and Nahimana introduced
himself as the Director of RTLM. The witness said he did not remember the meeting
well but recalled that the Minster said he could not remain indifferent to this kind of
media. He had called the meeting in hope of getting reassurance that these broadcasts
and articles would come to an end. According to Nsanzuwera, there was an altercation
between Nahimana and Kameya at the meeting. Kameya said that while his newspaper
was criticizing the regime it was not inciting ethnic hatred, whereas RTLM was
broadcasting hate messages and he considered RTLM journalists to be criminals.
Nahimana became angry and replied that Rwanda Rushya was no different from RTLM
insofar as it was producing RPF propaganda and that Kameya was behaving like an agent
of the RPF. Nsanzuwera said the Minister asked him for the position of the Prosecutor’s
Office and he replied that it was not necessary to have a policy of media censorship.
Nahimana interrupted him to say that he hoped the Prosecutor would not continue to
arrest journalists. Nsanzuwera said they were reviewing the press law and considering
the possibility of fining journalists rather than arresting them. The Minister said he did
not want to close down the media, but that he wanted adherence to cerfain ethics and he
wanted them to stop promoting ethnic hatred and violence. Nsanzuwera said the meeting
ended with cach one promising to respect the commitments they had made, although he
said that no one accepted that the media were wrong, insisting that they were
professionals. On cross-examination, Nsanzuwera could not recall how long the meeting
was but said it was more than two hours, as there was much heated exchange. He could
not remember whether it took place in the moming or the afternoon. He did not recall
seeing a secretary taking notes of the meeting but said he assumed one must have been

8339 10 Apr. 2003, pp. 1-3.
@4 Ibid, pp. 77-79.
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there. He did not receive minutes of the meeting. Nsanzuwera was presented with a
written statement he made in 1995, in which he said that Higiro was at the meeting. He
was unable to confirm that Higiro was at the meeting but atfirmed that 1f he had said so 1t
would have been his recollection at the time, when his memory was fresher. He was
unable to say whether representatives of private media other than RTLM and Rwanda
Rushya were at the meeting. He remembered Kameya’s name because he quarreled with
Nahimana during the meeting.®*

607. Nsanzuwera testified that the Minister had called him before the meeting to ask
him what he thought of the RTLM broadcasts, and that they spoke after the meeting as
well because RTLM did not stop its broadcasts inciting ethnic hatred and violence. In
fact the tone rose, he said, as though the meeting had no meaning. At one point,
Nsanzuwera said he spoke to the Minister and told him it was time to shut down RTLM,
and the Minister said that if they closed down the radion station, they would be killed. L

Discussion of Evidence

608. The Chamber has considered the testimony and documentary evidence relating to
the meetings b etween R TLM and the M inister of Information. W itness GO is akey
witness 1o these events, and the Chamber finds him to be credible. His testimony was
clear, coherent, and consistent throughout cross-examination, and it is supported by
documentary evidence. The Chamber notes that the cross-examination of Witness GO by
several Defence Counsel was marked by extended discussion with the witness over
malters of political opinion that do not go to issues of credibility and do not establish
bias. Witness GO, while characterizing himself as an MDR sympathiser, was not a
member of any political party. He was a civil servant, whose functions in the Ministry of
Information from September 1993 led him to systematically gather evidence on RTLM
that is exceptionally relevant to the charges against the Accused.

609. With regard to the mecting of 26 November 1993, Witnesss GO maintains that
Phocas Habimana was not at that meeting. This testimony is confirmed by the various
draft reports of the meeting, produced at the time, none of which mention Phocas
Habimana. Nahimana testified that Habimana was present at the meeting, and he
suggests that the reports have been altered subsequently by the addition of a last,
unnumbered page setting forth the list of participants. The Chamber notes that Nahimana
and B arayagwiza are mentioned i n the text o f both t ypewritten v ersions of the report,
with their titics on a numbered page. The Chamber accepts the testimony of Witness GO
that the titles were added to the handwritten draft, considering that it is not unusual to
omit titles from a first handwritten draft and add them in later.

610.  With regard to Phocas Habimana, the Chamber observes that the only evidence of
his presence at the meeting of 26 November 1993, other than the testimony of Nahimana,
are the written statements of Witness GO, one of which is unsigned and undated and does
not mention the presence of Barayagwiza, who clearly attended the meeting. The

T, 25 Apr. 2001, pp. 32-36, 44-45.
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Chamber notes the uncertainty of Witness GO regarding his statements, not only on
Habimana but also on the presence of Rutayisira, who was mentioned in a statement as
having been at the meeting but by all other accounts was not present. The Chamber has
also taken into account the potential confusion mentioned by the witness between this
and another meeting at which Habimana was present. The testimony of Witness GO is
confirmed by the report of the meeting, which Nahimana spoke of as “a good summary”,
only noting in subsequent testimony the absence of any mention in the report of Phocas
Habimana, whom he claims was not only present but spoke at the meeting. The Chamber
accepts the testimony of Witness GO that Phocas Habimana was not present at the
mecting of 26 November 1993.

611.  With regard to what was said at the meeting of 26 November 1993, the Chamber
notes Nahimana’s concurrence that Witness GO’s report is a faithful record. The
heightened level of tension and hostility. described by Witness GO in his testimony as
having been omitted from the report, does not significantly affect much more than the
tone of the meeting. [t is clear from the report that the concerns of the Minister of
Information were raised with the RTLM officials present, including Nahimana and
Barayagwiza,. and that these concerns related to Article 5, paragraph 2 of the agreement
between RTLM and the Rwandan Government. Coming after the letter sent previously to
RTLM by the Minister, the meeting of 26 November clearly indicates a growing concern
on the part of the Ministry, which was communicated to RTLM: that its programming
was promoting ethnic division in violation of the agreement between RTLM and the
government. The report of the meeting notably confirms Witness GO’s testimony that
Nahimana and Barayagwiza acknowledged in the meeting that mistakes had been made
by RTLM journalists, and that when the question of ethnicity was raised, while Kabuga
denied that RTLM was encouraging division, he did say that RTLM might please one
ethnic group and not the other, and that it might not be able to please all Rwandans. Both
Nahimana and Barayagwiza insisted in the meeting that the ethnic issue had to be
addressed.

612.  With regard to the meeting on 10 February 1994, accounts of what happened
differ. One version of the meeting focuses on the events at Gishushu. Bemeriki and
Nahimana state that a review of that incident was the sole purpose of the meeting. They
maintain that during the course of the meecting, events in Gishushu were clarified and the
Minister apologized. Witness GO’s version of this meeting is a broader one, addressing
the programming of RTLM as a whole and using incidents such as the report on
Gishushu as examples. The documentary evidence. both the Working Document
produced by Witness GO and the ORINFOR broadcast of the opening of the meeting,
both include reference to the Gishushu incident but support the testimony of Witness GO
that the meeting was broader in scope than this one incident and that it marked a further
initiative by the Ministry of Information to address concerns that RTLM broadcasts were
promoting ethnic division in violation of the agreement between RTLM and the
government.

613.  While accepting that the incident of Gishusu was discussed in the meeting of 10
February, the Chamber cannot find, in light of all the evidence before it, that it was the
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only item of discussion and that the meeting ended with reconciliation and an apology
from the Minister. The tone of the Minister’s concern, and the breadth of his concem, as
evidenced by the tape of his opening statement, 1s compatible with Witness GO’s
description of the closed meeting that followed, which delved more deeply into the issues
previewed publicly. The facts that Valerie Bemeriki was unable to recall any knowledge
of the prior meeting between RTLM and the Ministry, although it was mentioned in the
Minister’s opening statement, that her presence as a participant in the meeting is not
documented by the video broadcast, and that she appears to have concealed in her past
statements the presence of Nahimana at the meeting, all undermine her credibility as a
witness to this meeting. Similarly, Nahimana’s account of the meeting is inconsistent
with the evidence on videotape of the meeting itself. The outline of thc mecting,
presented not only by the Minister but also by the response o f Kabuga, also on tape,
clearly frames the meeting as a follow up to the discussion of 26 November. There is

little dispute over the content of that earlier meeting, and the evidence of the videotape,
corroborating the testimony of Witness GO, clearly indicates both the increasing concern
expressed by the Minister of Information and the increasing defiance of RTLM senior
management.

614.  The Chamber notes that the RTLM broadcast of Kantano Habimana on 18 March
1994 corroborates the hostile and threatening tone of the meeting as reported by Witness
GO. Habimana clearly indicates his own view that the Minister of Information backed
down from his effort to close RTLM because he understood that this would be too
difficult and could cause him many problems. There is no suggestion that differences

were resolved amicably and that the Minister apologized for a misunderstanding that was
clarified by RTLM at the mecting.

615. The evidence of Prosecution Witness Nsanzuwera suggests that the meeting he
attended in early February 1994 was not the meeting of 10 February but rather another
meeling of a similar nature but with different participants. Nsanzuwera does not report
the presence of RTLM representatives other than Nahimana at the meeting, and none of
the witnesses who testified about the 10 February meeting mention Nsanzuwera as
having been present. Nevertheless, the testimony o f Nsanzuwera, whom the Chamber
considers a credible witness, is further evidence of the concern of the Ministry of
Information over media promotion of cthnic division, communication of that concern to

RTLM, and Nahimana’s central role in the management of RTLM. According to
Nsanzuwera, he was introduced at the meeting as the Director of RTLM and was the
radio’s sole representative at the meeting.

616. The Defence suggests that the initiative undertaken by the Ministry of
Information was politically motivated by Minister Rucogoza, a member of the MDR.
This contention is not supported by evidence. In fact the evidence clearly sets forth a
dialoguc between R TLM and the Ministry, focused on the written a greement b etween
RTLM and the government and specifically Section 5, paragraph 2 of that agreement
prohibiting incitement of hatred or violence. RTLM was confronted by the Ministry with
violations of the agreement, and while the evidence indicates some defiance on the part
of RTLM, it does not establish that the allegations against RTLM were without
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foundation. Consequently, the Chamber finds no indication of improper political
motivation in the activities of the Ministry of Information to ensure that RTLM

broadeasting was in compliance with the agreement between RTLM and the government.

Factual Findings

617. Concern over RTLM broadcasting was first formally expressed in a letter of 25
October 1993 from the Minister of Information to RTLM. This concern grew, leading to
a meeting on 26 November 1993. convencd by the Minister and attended by Nahimana
and Barayagwiza, together with Félicien Kabuga. At this meeting, Nahimana and
Barayagwiza were put on notice of a growing concern, expressed previously in a letter to
RTLM from the Minister. that RTLM was violating Article 5, paragraph 2 of its
agreement with the government, that it was promoting ethnic division and opposition to
the Arusha A ccords and that it was reporting news in a manner that did not meet the
standards of journalism. Nahimana and Barayagwiza both acknowledged that mistakes
had been made by RTLM journalists. Various undertakings were made at the meeting.
relating to the program broadcasts of RTLM. Nahimana was referred to as “the Director”
of RTLM, and Barayagwiza was referred to as “a founding member” of RTLM. They
were both part of a management team representing RTLM at the meeting, together with
Felicien Kabuga. and they both actively participated in the meeting, indicating their own
understanding, as well as the perception conveyed to the Ministry, that they were
effectively in control of and responsible for RTLLM programming.

618. A second meeting was held on 10 February 1994, in which reference was made to
the undertakings of the prior meeting, and concern was expressed by the Minister that
RTLM programming continued to promote ethnic division, in violation of the agreement
between RTLM and the government. The speech made publicly and televised 1s strong
and clear, and the response from RTLM, delivered by Kabuga, is equally strong and clear
in indicating that RTLM would maintain course and defend its programming, in defiance
of the Ministry of Information. RTLM broadcasting, in which the Minister was
mentioned, as was his letter to RTLM, publicly derided his efforts to raise these concerns
and his inability to stop RTLM. By Witness GO’s account, Barayagwiza threatened the
Ministry. By Nsanzuwera’s account, the Minister was well aware of such threats.
Nevertheless, he told Witness GO to continue his work, and the Minister pressed forward
with a case against RTLM he was preparing for the Council of Ministers shortly before
he and his family were killed on 7 April 1994.

619. Itis evident from the letter of 26 October 1993, the meeting of 26 November 1993
and the meeting of 10 February 1994, that concerns over RTLM broadcasting of ethnic
hatred and false propaganda were clearly and repeatedly communicated to RTLM, that
RTLM was represented in discussions with the government over these concerns by its
senior management. Nahimana and Barayagwiza participated in both meetings. Each
acknowledged mistakes that had been made by journalists and undertook to correct them,
and cach also defended the programming of RTLM without any suggestion that they
were not entirely responsible for the programming of RTLM.
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5. Ferdinand Nahimana

620. A number of Prosecution witnesses testified to discriminatory practices engaged
in by Ferdinand Nahimana as a student against fellow Tutsi students, as a professor
against his Tutsi students, in university admissions and faculty appointments, and as
Director of ORINFOR against Tutsi employees. The Defence led a number of wiinesses
to counter these allegations, which in some cases date back to the 1970s. The Chamber
considers that these allegations are too remote to the criminal charges against Nahimana,
For this reason, the Chamber will not make factual findings with regard to these
allegations. The Chamber has considered the allegations regarding Nahimana's role as
Director of ORINFOR in connection with the killings that took place in Bugesera in
1992, Although these events fall outside the temporal jurisdiction of the Tribunal, the
Chamber considers the conduct of the Accused in this capacity with regard to these
events relevant to the charges against him and has therefore made factual findings with
regard to them.

5.1  Meetings of 29 March and 12 April 1994

621. The Prosecution alleges that between January and July 1994, Ferdinand
Nahimana organized meetings with the /nzerahamwe in Ruhengeri Prefecture. Two such
meetings are more specifically alleged, one on 29 March 1994 in Busengo sub-prefecture
at which Nahimnana is said to have given orders for the /nterahamwe to kill Tutsis from
Nyarutovu commune, and one on 12 April 1994 at the communal office in Gatonde, after
which the killing of Tutsis is said to have started immediately. The Prosecution has
introduced only one witness to provide evidence in support of these allegations, Witness
AEN. The Chamber will therefore consider these two meetings together.

622.  Witness AEN, a Hutu farmer from Gatonde, testified that he first saw Ferdinand
Nahimana at Nahimana’s brother’s house in 1985. On cross-examination, the witness
clarified that he did not meet Nahimana there but rather saw him enter the house, and that
he was 13 or 14 years old at the time. Witness AEN said he saw Nahimana again on 29
March 1994 at a party meeting in the sub-prefecture of Busengo. attended by members of
the MRND, the Interahamwe, the CDR and the /mpuzagambi. Witness AEN testified
that Nahimana spoke at the meeting and identified the common enemies as Tutsi and
Inkotanyi. He emphasized hatred for the Tutsi and asked the /nterahamwe in the
Nyarutovu commune to kill all the Tutsi and those who did not belong to the
Interahamwe.**’

623. Witness AEN said there were other speeches along the same lines, calling for
attacks on the Tutsi, and that Nahimana was present during those speeches as well. He
said that the Inferahamwe sang party songs at the meeting, with the lyrics “Let us
exterminate them”, and he stated that it was the Tutsi who were to be exterminated.
Nahimana w as present and also sang, the witness stated. H e acknowledged on cross-
examination that the word “Tutsi” was not in the song, but he said that the reference was
clearly to the Tutsi, and that this was said in the meetings. The witness said the meeting

7T, 7 Nov. 2000, pp. 132-133; T. 8 Nov. 2000, pp. 63-65.
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Jasted two and one-half to three hours and was attended by more than one thousand
people. Witness AEN stated that Nahimana was the most important speaker at the
meeting, and the most influential person in Gatonde from 1990 to 1994, He testified thar
subsequently Tutsi were killed in Nyarutovu, between 8 and 10 April.

624. Witness AEN nexi saw Nahimana in Gatonde on 12 April 1994, at the communal
office. He was holding a meeting and talking about the need to eliminate the Tutsi. CDR
and MRND leaders were at the meeting, which lasted an hour, and the Interahamwe and
Impuzamugambi were outside, each in their distinctive party dress. The witness said that
after the meeting. killings started in Gatonde, on the next day. In cross-examination,
Witness AEN clarified that he was not inside but rather outside the room of this meeting,
about thirteen meters away, and that he was unable to hear what was being said at the
meeting. He said that he had inferred what had been said from the killing of Tutsi and
Hutu opponents that had immediately followed. The witness was unable to give the

. number of participants at the meeting but said there were about 200 young people outside
the hall who seemed to be waiting for orders, and that he heard two men beside him
saying they would be happy to receive instructions to kill the Tutsi.

625. Witness AEN testified that Sebastian Kazigirwa, the secfeur party leader of the
MRND, was present at both meetings. He said that Kazigirwa conducted mulitary
training of the Interahamwe 1o implement the plan to eliminate Tutsi and other opponents
of the party. Witness AEN testified that on 6 July 1994, Kazigirwa, carrying a weapon,
incited the Interahamwe to kill accomplices because the Tutsi had already been

as an accomplice. The witness testified that he denied being a member of the RPF,
although he was a member, because he was afraid he would otherwise be killed. He was
not killed because the others believed him.

626. By his own admission, Witness AEN joined the RPF in May 1993 after hearing a
broadcast of Radio Muhabura. He had previously been a member of the MDR but left
that party to join the RPF. His task was to disseminate the ideology of the party, to

. recruit new members, and to report to the RPF on the activities of political parties,
specificially the MRND. Within eleven months, Witness AEN said he had recruited sixty
members for the RPF in Gatonde. RPF members in Rwanda would meet in groups,
secretly, and that there were 180 RPF members in Gatonde, all unarmed civilians and all
of whom, except for him, were killed.

627. Ferdinand Nahimana testified that on 29 March 1994 he was at his home in
Kigali, sick and bedridden. He said he had been taking treatment for malaria and
stomach problems since the day before and continued to do so until 7 April, when he fled
to the French embassy. He said that on 29 March he saw his doctor, who had been there
the night before. The doctor came at around 11.00 a.m. and returned in the evening. He
said he was home all day, that his wife went to work in the morning and returned home at

12; O() p.m., lca\elnu afzam at 2 00 p.m. for \’vOTk He said hl':a children were in the house,
- g6 AEN was put to lﬂlm
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Nahimana stated that lhere were no MRND rallies in Gatonde commune or Ruhenoen
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prefecture following the RPF offensive on 8 February 1994. He stated that he had been
sick on 29 March and could not have gone to Gatonde, and that he had not gone to the
Busengo sub-prefecture at any point in time between 23 March and 7 April 1994.%*

628. Defence Witness L aurence Nyirabagenzi, Nahimana's wife, testified that on 29
March Nahimana was at home, sick with malaria and gastritis. The doctor had come to
the house the evening of 28 March, and he returned on 29 March. At that point
Nahimana could not swallow medication tablets, and so the doctor put him on an
intravenous drip. The witness was working that day and taking the children to school.
She was using the car, the only car that they had. Between January and March,
Nahimana did not trave! to Gatonde or Ruhengeri because of security concerns. He had
been named Minister, there were many roadblocks, and part of the road was controlled by
the RPF. She also testified that the return trip from Kigali took at least five hours and that
from 27 March to 7 April. Nahimana was never away from home for five hours. From 7
to 12 April, she was at the French embassy with her husband and children. On 12 April,
early in the moming, they were cvacuated by the French to Bujumbura,**’

629. Defence Witness B3, Nahimana’s doctor, testified that on 27 March he went to
Nahimana’s house on a social visit and found him ill with malaria and a gastritis crisis.
He prescribed some tablets and returned to check on him in the evening of 28 March,
finding him to be worse. He prescribed an intravenous drip as Nahimana was unable to
take the medication orally, but when he returned on 29 March, Nahimana had not taken
the drip and was still worse, with a high fever, gastritis crisis, and vomiting. The witness
said he arrived between 7.30 and 8.00 on the morning of 29 March. He put Nahimana on
the drip, and when he came back the moming of 30 March he reconumended another drip,
as Nahimana was still not well. When he returned the morning of 31 March, Nahimana’s
condition had improved, and he removed the drip and put him on the tablets. When he
next came back, on 4 April, Nahimana was convalescing and the doctor felt the treatment
had been successful. He saw Nahimana again briefly on 5 April, and his condition was
improving. The witness testified that the drip treatment, which was a two-part treatment,
took four hours and required the patient to be in bed for six to eight hours. He said it was
impossible that Nahimana could have gotten out of bed and driven an}where.ﬁ"m

630. Defence Exhibit 1D151, an excerpt from the book “L’Afrique de Grands Lacs en
crise” by Professor André Guichaoua, contains a list of persons evacuated by the French
Embassy on 12 April 1994 to Bujumbura, and Nahimana’s name is included in that list.
Witness F3 testified that he went to the airport in Bujumbura on 12 April 1994 to meet
Déogratias Nsabimana’s widow, who had been evacuated by plane from Kigali. At the
airport, he saw Nahimana and his family. He had known Nahimana and his wife for a
very longﬁ}i{me and Nahimana recognized the witness and told him where Nsabimana’s
wife was.

“* T, 20 Sept. 2002, pp. 11-12.

“? 7, 30 Oct. 2002, pp. 15-24.

0T, 3 Dec. 2002, pp. 20-24; T. 4 Dec. 2002, pp. 12-16.
“ T, 2 Dec. 2002, pp. 8-15.
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Credibility of Witness

631. In cross-examination, Witness AEN clarified that he was not inside but rather
outside the room in the Gatonde communal office where the meeting of 12 April took
place. He did not hear Nahimana speak. In his testimeny, he had stated on direct
examinalion:

[ saw him inside the communal office, he was holding a meeting. He was talking
about the objective of eliminating the Tutsis and he was emphasising the fact that
they needed to attend [sic] this objective-- this objective which was declared on
29th March 1994.*

632. The clear implication of this testimony was that Witness AEN heard Nahimana
speak. Defence Counsel for Nahimana filed a motion requesting an investigation of the
matter for purposes of an indictment for false testimony, which the Chamber denied
because the witness did not actually say that he heard Nahimana speak. The witness
explained that his testimony was the result of an inference that he drew based on the
killings subscquent to the meeting and the statements that he had heard Nahimana make
at the meeting of 29 March. This inference and the manner in which it was conveyed to
the Chamber by Witness AEN in his direct testimony, whilc not giving rise to an action
for perjury, nevertheless render the evidence of the witness unreliable. For this reason the
Chamber finds the testimony of Witness AEN not credible,

Discussion of Evidence

633. The Prosecution relies entirely on the evidence of Witness AEN to support its
allegations concerning the presence and participation of Nahimana at a mecting on 29
March 1994 in Busengo sub-prefecture and at a meeting on 12 April 1994 at the
communal office in Gatonde. As the Chamber has not found Witness AEN fo be credible,
the Prosecution has not met its burden of proof with regard to these allegations.

5.2 Rwanda: Current Problems and Solutions

634. In February 1993, Nahimana published an essay entitled Rwanda: Current
Problems and Solutions, which he re-circulated on 28 March 1994, with the following
cover letter, addressed “Dear Friends™:

I finished writing these thoughts in February 1993. Some people have read thern.
One year after it was written, this paper still appears to be topical, so much so
that those who have read it have requested me to disseminale it once more.

I.am taking it upon myself to send it to you. I would be grateful if you could send
me your comments and, in particular, if you could use the paper as an inspiration
to help Rwanda find a definitive solution to its current problems.”

*2 . 7 Nov. 2000, p. 142.
** Exhibit P25B, K0244036.
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635. The first and longest part of the essay was a discussion of the history of Rwanda
from 1959, in which Nahimana described the emergence of 1) regionalism, the divide
between people from the South, known as Nduga, and people from the North, known as
Kiga: ii) “collinisme”, a cantonal regionalism consisting of favoritism or preference
based on a person’s hill of origin; and iii) ethnicism, which he presented as having been
cultivated throughout the history of Rwanda. There was a long discussion on ethnicism,
which is largely historical and political. Nahimana stated in the essay that ethnicism was
always “at the centre of the internecine conflicts culminating in the 1959 revolution”, and
that supporters of the monarchy, “the majority of whom were Tutsis”, saw the 1959
revolution as having been “led mostly by Hutus”. These supporters, he said, decided to
fight to regain their traditional supremacy, both in terms of political power and in terms
of economic and social power,**

636. In his discussion of ethnicism, Nahimana identified several phases of this struggle
to regain p ower after the 1959 revolution. T he first phase, from 1960-1967, took the
form of armed attack, carried out by refugees who called themselves fnyenzi. Each attack
provoked a reaction from the population inside the country, which was translated into the
torching of houses and killing of Tutsis considered accomplices of the aggressors.
Nahimana described the consequences as follows:

In Rwanda, mutual resentment developed, preventing the existence of a unity of
vision for the future of the country. One side saw the future as an opportunity to
regain power and to seek revenge on those people who carried out the revolution,
whereas the other side saw the future as a time to consolidate power in a republic
led mainly by Hutus. T his vision of'the future became a real preparation for
inter-ethnic clashes and the very destruction of the republic because one side was
preparing for revenge while the other was preparing for perpetual domination. In
short, what was being prepared by all sides was the institution of radical
exclusion.*

637. The second phase, from 1968 to 1990, Nahimana described as one which was
characterized by the undermining of the existing government, a period of organizing both
inside Rwanda and abroad to expand the circle by “recruiting followers, essentially from

the Tutsi ethnic group”, and by lobbying foreign governments and international
organizations for assistance in removing the government of Rwanda. In this context, the

essay first mentioned “a Tutsi league”, describing its formation as follows:

Both inside the country and abroad, many Tutsis were led to believe that they had
been excluded from political, administrative, economic and socio-cultural power
and that the time had come to conquer and to take power, even by force, from
those who were supposedly holding power exclusively — the Hutus! Since then,
there has been some sort of a Tutsi league against Hutus,**

82 1hid., K0244037-39.
5 Exhibit P25B, K0244040.
54 Ihid.
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the RPF was benefiting from this lack of national cohesion. Nahimana suggested that any
consideration of the RPF as “the bearer of democracy” in Rwanda was an illusion, that
the “RPF, which is made up mostly of members of the Tutsi league and some recently
recruited Hutus, uses and even manipulates the parties of people who have chosen to
work with it by bogging them down in hatred and division against parties which do not
have any relationship with it and by hiding its real political intentions”.”*  Its real
intentions, according to the essay, were to seize power by force.

642. Nahimana introduced the concept of civil defence in the latter part of the essay,
following this historical overview, first explaining what he saw as the importance of the

history:

A hitter overview? Yes.

However, these views should make even those people most tied to their position
think. Rwanda which has suffered through two years of war must get out of this
sitnation. It has to overcome the current situation through thc revival of
awareness on the part of all its sons and daughters. In order to do this, there has
to be a new impetus which would bring Rwanda’s popular majority and,
preferably, all Rwandans, o crystallize their attention on a common concern: the
defence of the country’s territorial integrity and its people.*”

643. The essay stated that defence of the country “requires every Rwandan™ Lo take
part of the responsibility, and subsequently elaborated: “The defence of the country’s
territorial integrity and its people requires the contribution of physical, moral and
intellectual forces of all Rwandans or, at least of the majority of the population.™ To
achieve this, attitudes must change and the strength of the people must be recognized.
Nahimana said, “the Rwandan population, especially the youth” had to be used to defend
Rwanda. He particularly mentioned the youth in areas that had been affected by the RPF
war and knew the tactics of RPF fighters, and stated that “everyone should do something
so that those youth are given appropriate military training in counter-insurgency and
adequate weapons”. The role of these youth would be to “support regular soldiers by
providing security to people displaced by the war or in areas liberated by the Rwandan

54
armed forces™.®®

644, Calling this “civil defence”, Nahimana wrote the following in the essay about the
need for unity:

In order for it to succeed, this operation should benefit from the conviction of the
entire society which has to stand up as one man against all forms of threat or
collective aggression. This awareness then automatically repudiates hatred and
division based on ethnicity and regions of origin..."”

2 Ihid., K0244043,
2 Ibid., K0244044
84 Lxhibit P25B, K0244044/45.
533 1hid., K0244045.
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645. The need to organize quickly was noted, as was a need for “giving advice to
authorities in the Ministry of Home Affairs and the Ministry of Defence, particularly on
the modalities of the recruitment and organization of the youth who are to be integrated

in the civil defence™,®>°

646. In the essay, Nahimana called on leaders of political parties to unite and “without
distinction of political parties” to work for success of the armed forces against “the
enemy of the country”. He named the RPF as “Rwanda’s and democracy’s enemy
number one”™’ and mentioned the RPF several times again as “the enemy”. The essay
also called on church and religious leaders to organize meetings for unity of action and to
support the resettlement of people displaced by the war, and it called on thec Rwandan
clite to undo its patterns of exclusion and to come together and “use its talents,
knowledge, contacts and friendship to show the world who the real aggressor in Rwanda
i8”. In the essay, Nahimana asked “What is RPF-Inkotanyi? s it an armed movement of
guerrillas or is it a political movement o f refugees?” He tasked the elite to engage in
intensive diplomacy to “put back RPF in its right place and to get rid of the confusion
that RPF is fostering”, and “to make RPF change itself, apologise for its crimes and let
Rwandan refugees go back to their country (Rwanda) in peace”, adding “It is up to the
elite to prepare Rwandans inside the country to agree to the return of rcfugees and to ask
those refugees to live in peace with their neighbours,”*>*

647. The essay concluded:

These efforts will support the work of the Rwandan armed forces and accompany
them to their final victory against Museveni and his RPF-Inketanyi ‘boys.”

- United, we will win.

- Together we will prepare our future.

- In the national community with peace and prosperity, we will live and practice
genuine democracy.””’

648. Nahimana testified that when he wrote Rwanda: Current Problems and Solutions,
it was in the context of the re-launching of war by the RPF on 8 February 1993. in
violation of the ceasefire agreement. He said he felt the nation was in danger and that
democracy could not survive if an armed group was coming to take over power. He
called upon all actors to fight the enemy. He insisted that the Tutsi league existed. saying
it was not a group but was made of a number of groups. He described it in ideological
terms, mentioning several specific groups, publications and individuals coming from the
Tutsi community and committed to the overthrow of the government. He stated as a firm
position of his that not all Tutsi were members of the RPF and that all Tutsi could in no
way be considered enemies of the country.®®”

8 rhid.

7 Ihid.. K0244046,

3% Exhibit P25B, K0244047.
3% Ibid., KO24048.

0T, 19 Sept. 2002, pp. 74-78.
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649. With regard to his proposal for civil defence, Nahimana maintained that his
intention was to propose something that would be directed, not something wild and out of
control. He noted that many countries, such as Switzerland, had civil defence units and
said it was necessary to arm the civil defence so that it could be useful in fighting the
enemy. He said he was not the father of civil defence in Rwanda, that civi] defence had
been in place since the war began in 1990, with roadblocks, and that that was part of what
he was talking about. He said his ideas had been misinterpreted, that he was not thinking
of the /nterahamwe in his essay because civil defence should be in the domain of public
authority, whereas the Interahamwe and other such militias were in the domain of
political parties. He said that he still supported the central ideas in the essay."””’

650.  On cross-examination, Nahimana was questioned on RTLM and the absence of
any mention of the media in his essay. He said he was not thinking of RTLM at the time.
When he wrote the essay in February 1993, RTLM had not yet been created, although he
acknowledged that it had been in planning since November 1992. He said that while the
media was not mentioned in the essay’s call for all segments o f society including the
youth, religious leaders, and political lcaders to join together in civil defence, he did not
think there was anything wrong with integrating the media into the activities of the
population. His main point was that civil defence can only succeed if all Rwandans are
involved, without distinction. He said that the essay was inspired by the war. The
problem of concern to him was the progressive penetration of the RPF in Rwanda, and
the solutions he proposed were designed to stop this pu:r*lf:tration.m’2

651.  With regard to the term ““Tutsi league”, on cross-examination Nahimana repeated
that the Tutsi league was a broad-based coalition that brought in small groups formed
abroad and was made up of Tutsi. However, he said. the league was not synonymous
with the Tutsi community outside Rwanda. In 1993, he said the leaders of this group
tried to recruit people in Rwanda who would support the idea of overthrowing the
regime. These recruits inside Rwanda were also members of the Tutsi league. It was put
to him that the essay claimed that many Tutsi were led to believe that they had been
excluded from social, economic and political power and that in fact Nahimana was
talking not just about those in the Tutsi league but the situation for all Tutsi. Nahimana
maintained that just taking the phrase in isolation lost the meaning of what he said n its
historical context. He said he was not talking about a community but rather an attitude.
He said the Tutsi league existed and was made up of various groups, and that he was only
describing the reality when he wrote of it.***

652.  Asked to comment on Nahimana's essay, Prosecution Expert Witness Alison Des
Forges noted in her testimony the references through the essay to the “Tutsi [eague”,
which she viewed as critical in indicating whom the author regarded as the enemy. She
suggested that within the essay there was a movement back and forth between the call for
an end to divisions in the population and the need for unity, on the one hand, and the
qualification on the other that if not all Rwandans, at least “the majority of the

“' thid. pp. 79-84.
2726 Sept. 2002, pp. 41-43.
** Ibid., pp. 99-107.
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population” must contribute to the defence of the country, suggesting that perhaps not all
Rwandans were part of this effort. She suggested it was also significant that in the essay,
the use of the civil defence force proposced was not envisioned simply for the frontier but
also in zones far from combat to ensure internal peace.

653. Des Forges drew a distinction in her testimony between the circumstances
prevailing in Rwanda when the essay was first written in February 1993, and the
circumstances prevailing when N ahimana re-circulated the essay in March 1994. S he
said that in the first instance, the essay was published in the weeks after a major RPF
advance, which had caused great damage in the northern part of Rwanda and resulted in
the movement of RPF troops towards Kigali, an advance that was aborted only at the last
minute under international pressure, particularly from the French government. There was
great shock throughout the country, and many including the CDR, Kangura, and
President Habyarimana, as well as Nahimana, called at the time for the formation of a
self-defence initiative. In March 1994, however, there was no such immediate past
experience of rapid military advance and the shock that it caused. Rather, the Arusha
Accords had been signed and progress was supposedly being made towards their
implementation. The context was thercfore dramatically different, which led Des Forges
to question why there should be an cffort at that point in time to enlist support. She said
that while it was possible to interpret the initial writing of the essay in February 1993 as a
reaction to a direct and immediate military threat, there would be no such reason to call
for self-defence in March 1994 unless it was to support the effort, then being organized
within certain civilian and military circles, to prepare a large-scale mobilization of the
civilian population to attack Tutsi and members of the Hutu political opposition.

654.  On cross-examination, Des Forges was asked about the call in the essay addressed
to church authorities, which names the enemy of the people as the RPF, as well as the
passage stating that the republic was endangered by the former monarchists, who were
equated with the RPF, and the passage at the end of the essay calling on the powers in
support of democracy to bring pressurc 1o bear on Museveni and Uganda to stop
supplying weapons and personnel to the RPF fnkotanyi, stating that this was the real
cause of Rwanda’s troubles. She was also questioned about the passage indicating that
civil defence activities would support the work of the Rwandan Armed Forces and bring
them to victory over Museveni and the RPF Inkotanyi. Asked to confirm that the enemy
was clearly identified in this text as being the RPF, Des Forges noted that there were also
many references in the essay to “the Tutsi league” and suggested that if the cnemy had
been clearly identified as the RPF it would be ditficult to understand why the term “Tutsi
league” was used with such frequency in the essay.”®> While again acknowledging that
the call in the essay for a civil defence force needed to be understood as resulting partly
from the sense of military threat at the time of its composition, Des Forges expressed the
view that the text of the essay did not support a definition of the enemy exclusively as the
RPF backed by Museveni because of the refercnces in it to “the Tutsi league”. Following
discussion on the meaning of the word “league”, she expressed the view that the word
could encompass all or some part of a group, depending on the context.

*4T. 21 May 2002, pp. 240-251.
63T, 30 May 2002, pp. 203-205.
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655. Des Forges affirmed that the essay contained a strong condemnation of ethnicism,
but suggested that a careful reading of it was essential to understanding exactly what was
meant by the term. Despite the initial impression, which could be that any ethnic
sentiment is condemned, she said a careful reading laid responsibility for the cause of
ethnic division on one side and not the other, helding the Tutsi responsible for the ethnic
problem. When the passage was put to her that begins, “In Rwanda, mutual resentment
developed, preventing the existence of a unity of vision for the future of the country”, "
as an indication that Nahimana had described shared responsibility for inter-ethnic
tension, Des Forges agreed but cited the preceding paragraphs, which identified the
Inyenzi as the initiators of the process. She noted that it was complex when there were
two different kinds of statements in one document but that it was characteristic of many
publications and broadcasts during that period, making it difficult to sort oul the
underlying intention.

656. In cross-examination, Des Forges acknowledged a passage in the essay that
mentioned repudiation of hatred and division based on ethnicity as being clear but noted
that there were other passages indicating a different view and cited the passage of the
essay defining “the Tutsi league’ and the paragraphs following, in which it was clear that
this Tutsi league was said to be responsible for ethnic division, as well as for regionalism
and collinisme because it had set about dividing the people of Rwanda. Des Forges
agreed that the RPF emerged from this Tutsi league, according to the essay, but expressed
concern over the generalization of the link Counsel for Nahimana suggested by naming
the Tutsi diaspora as the common source of two historically distinct movements. She
said the RPF was distinct in its program and intention from the group that attacked
Rwanda in the 1960’s, that they were two different organizations operating in two
different historical periods, but she agreed that both groups were constituted by or drew
support from essentially the same population, refugees outside the country.”’

Discussion of Evidence

657. The Chamber has carefully considered the text of the essay Rwanda: Current
Problems and Solutions in full. At the core of the essay is a political analysis of the
history of Rwanda. This analysis was not impartial or objective. It took a clear, reasoned
position on the issues of contention. Its stated intent was to make people think and to
make people understand the history and the contemporary political context of Rwanda in
the same way as the author did.

658. In describing ethnicism in Rwanda in the essay, the Chamber notes that initially
Nahimana identified the forces behind the 1959 revolution as being seen by supporters of
the monarchy, “the majority of whom were Tutsis™ as “an opposition that was led mostly
by Hutus”. He again shortly thereafter referred to “a republic led mainly by Hutus” and
the recruitment of followers by the opposition “essentially from the Tutsi ethnic group™.
These references, all on the fourth page of the essay, evidence a certain care to identify

* Exhibit P25B, K0244040.
7T, 30 May 2002, pp. 9-15,
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the people concerned with reference to ethnicity but not to define them by their ethnicity.
This care was fleeting, though, as the essay moves forward and adjectives such as
“many” disappear. From the bottom of the fourth page, the words “Hutu” and “Tutsi”
were used both to describe ethnicity and political affiliation. “If a Hutu called a Tutsi a
Tusi”, for example, is a reference to ethnicity, while in the next sentence, “the Tutsis
succeeded in convincing everyone ([alsely, however) that they were victims because they
belonged to an ethnic minority...” presumably does not refer to all Tutsi but rather those
who, the essay maintains, were manipulating ethnicity for political ends. Ostensibly
Nahimana decried ethnicism, but he himself cast his analysis in, and perpectuated, the
characterizations of Hutu and Tutsi as a fixed point ol political reference. Moreover, as
Des Forges pointed out in her review of the essay, Nahimana blamed the Tutsi for the
problems facing Rwanda, portraying the Tutsi as aggressors and the Hutu as victims.

659. The Prosecution has emphasized the repeated reference in this essay to *“a Tutsi
league”, and the Chamber has cited above all references to this league. The explanation
of its formation, that many Tutsi were led to believe that the Hutu had excluded them
from power, which needed to be reclaimed by force, indicates that a very loose grouping
was meant by this term — “Since then, there has been some sort of a Tutsi league against
Hutus” suggests through the vague language “some sort of” that the Tutsi league was not
a formal or specifically identified group but an all-encompassing group identified by
ethnicity. The essay subsequently referred to plans to exploit regionalism and collinisme
as having begun “circulating among members of the Tutsi league”, It was said that
“members of the Tutsi league” were the first to call for the departure of Kayibanda, that
“members of the league” worked to convince public opinion that Tutsis and Nduga Hutus
were excluded from power, and that “members of the Tutsi league” linked ethnicism with
regionalism only when it meant hatred by the Kiga of the Nduga and not the other way
around. There was also a reference to attacks carried out against the “popular majority™
by “the Tutsi league whose members had paralysed the united action of the republic™.
Finally, there was a reference to the RPF “which is made up mostly of members of the
Tutsi league and some recently recruited Hutus...”

660. Tt is clear that the “members of the Tutsi league” referred to in Nahimana’s essay
had a particular political orientation and acted accordingly. It was not explicitly stated
that this was a reference to all Tutsi, but the implication was that all Tutsi shared this
orientation and participated in these acts. There was effectively no differentiation made
between “the Tutsi league™ and the Tutsi population as a whole. The Chamber notes that
the danger lies in this zone of gray meaning, which allowed room for and even
encouraged readers to conclude that all Tutsi, because they were Tutsi, shared these
political views and were members of this ill-defined league. The Chamber notes the
same reasoning would apply to the many references in the text to “the popular majority”,
which could be understood to refer to the Hutu. In discussing ihe need for full
participation in civil defence, Nahimana several times referred to “Rwanda’s popular
majority and, preferably, all Rwandans”, or the forces of “all Rwandans or, at least, of the
majority of the population”. Having so clearly defined the historical contours as relating
to Tutsi domination and Hutu subordination, which started to shift in 1959, it is difficult
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to imagine that these undefined references to “the popular majority” would not have been
understood to be references to the Hutu people of Rwanda.

661. This conflation of ethnic and political identification is not surprising in light of
the history of Rwanda. Because political power had historically been defined by
ethnicity in Rwanda, the political interests of different ethnic groups differed in a manner
that was related, at least in part, to ethnicity. The Chamber considers that references to
political groups in ethnic terms, when there was in fact a real correlation between
political interest and ethnic identity, are to be expected. The RPF was in fact made up
mostly of Tutsis.

662. However, in light of the context, it was particularly important to be clear and
avoid the dangers of equating cthnicity with political affiliation. While the essay clearly
and repeatedly defined “the enemy” as the RPF, as pointed out by the Defence, at the
same time it clearly and repeatedly referred to “the Tutsi league”, a reference to a loose
group of Tutsi that was so vaguely defined it could have been taken, and intended, 1o
mean the entire Tutsi population. Yet it was said to be a group with a particular political
orientation, defined as supportive of and a pool of recruitment for the RPF. The Chamber
notes that Nahimana himself described in the historical part of his essay the pattern of
retaliatory attacks — the torching of houses and killing of Tutsi — carried out by the
population in response to the armed attacks by the Inyenzi. Clearly he knew the danger
inherent in defining “some sort of a Tutsi league against Hutus™.

663. The Prosecution alleges that the essay and its introductory letter of March 1994
incited the youth to organize self defence groups to fight against the RPF. The Chamber
notes that neither the introductory letter nor the essay was particularly addressed to young
people. The introductory letter did not make any reference to youth in its text, and there
is no evidence that it was distributed to young people. In the essay, Nahimana proposed
the introduction of civil defence, but the essay did not call directly on the youth to
organize self defence groups. Rather, it advocated their creation by established
structures. In this regard, the Chamber notes the reference to advising authorities in the
Ministry of Home Affairs and Ministry of Defence “on the modalities of the recruitment
and organization of the youth who are to be integrated in the civil defence” and the
statement in the essay that these youth would support the Rwandan Armed Forces.
Nahimana testified that he was not calling in his essay for the organization of armed
vouth by political parties but rather by the government itself, as an extcnsion of its
military capability in facing the armed insurgency of the RPF.

664. The Chamber considers that this assertion must be evaluated in light of the
context at the time the article was distributed. Expert Witness Des Forges acknowledged
that there may well have been a perceived need for civil defence to oppose the advance of
RPF forces in February 1993, when the essay was first written by Nahimana but says
there was no such apparent need in March 1994. The Chamber notes, however, that the
Arusha Accords brought about dissension and unrest in early 1994, and a growing and
visible presence of the /nterahamwe and other youth organized by Hutu Power political
paties MDR, MRND and CDR. These youth were increasingly armed and positioned as a
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readers to help the country find a “definitive solution” to its problems, this call — as
reflected in the essay - was directed to various sectors of the population, asking them to
take various initiatives, which were largely non-violent. While the essay called for defeat
of “the enemy”, it was not a direct call for violence other than a civil defence imtiative to
be coordinated by the Rwandan army.

5.3  Events in Bugesera

668. Prosecution Witness Thomas Kamilindi worked as a journalist at Radio Rwanda
in 1992, when Nahimana was Director of ORINFOR. He testified that in March 1992, at
one e ditorial meeting, the editor in ¢ hief J ean-Baptiste Bamwanga brought a fax from
Nairobi and said they had to decide whether or not to put it on the air. The fax said that
the enemy Inyenzi were preparing to assassinate a certain number of Hutu leaders. The
plan was to be implemented by the internal branch of the RPF, or the enemy /nyenzi,
which was the PL or Liberal Party. He said from 1990, the term “/nyenzi” started to be
used to mean Tutsi and also opposition, regardless of their ethnic group. A day or two
earlicr the PL had organized a meeting in Bugesera, in the town of Nyamata, and
denounced the actions of the then bourgmestre, who was from the MRND, the party in
power at the time. The fax was discussed at length and those at the meeting found that its
authenticity could not be certified. The organization that had sent the fax was not known,
nor was the signatory. The editorial section therefore decided not to disseminate the fax.
A while later, when the editorial section had already started preparing the mid-day news,
the editor in chief came with a tape, which he himself had recorded, of an introduction to
precede the broadcasting of the same fax. The taped introduction said that as public press
it was their duty to bring this vital information to the public. Kamilindi said there were
instructions according to which the Director of ORINFOR had ordered the rebroadcast of
the message that evening and the next momning. They were instructed to play the entirc
tape without any deletion. He said the tape was played at least four times on Radio
Rwanda, as part of the mid-day news, the evening news, the next morning and mid-day
the next day. Immediately afterwards, there were massacres in the Bugesera region,
targeting Tutsi.**®

669. Kamilindi testified that in March 1993, a code of ethics for journalists was
adopted in Rwanda by the national association of journalists and the Mimistry of
Information. Among the provisions of the code, he cited the following:

Article 7: To commit themselves to respect the private lives of people, their
moral integrity, their honour and their dignity, to ensure, to the extent that this
principle is compatible with public interests, to avoid anonymous accusations,
avoid defamation, accusations, injuries, offensive language, insinuations and,
finally, to respect the discretion and decency of standards.

Article 14: To refrain from taking a partisan, political or social position that
could compromise their capacity to report events with fairness and impartiality.

6% T, 22 May 2001, pp. 16-43,
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Article 16: To rigorously refrain from all acts, attitudes or graphic reproduction,

filmed or spoken, which are of such a nature as to incite ethnie, racial, religious
. . . . - i . {}

or antagonistic incitement and to xenophobia, and all forms of exclusion.*”’

670.  Although this code was formalized only in 1993, Kamilindi said the spirit of these
three articles was discussed constantly during the course of his career at the national radio
station. In the editorial discussion over the fax from Nairobi, he said there was concern
that its dissemination would contribute to ethnic division. Following this incident
Nahimana left ORINFOR, and Kamilindi was told that he had been dismissed as a result
of public pressure, especially from human rights organizations, which said he was the
instigator of this fax that had triggered the Bugesera massacres. Kamilindi acknowledged
that there had been several acts of terrorism involving land mines in the region and that
there had been a PL meeting in Nyamata at the beginning of March, at which Justin

Mugenzl said the bdourgmestre should be dismissed. He also acknowledged that the
broadcast did not mention Bugesera but pointed out that it talked of the PL as an internal
branch of the RPF.*"

671.  Frangois-Xavier Nsanzuwera, the former Prosecutor of Kigali, testified that Radio
Rwanda broadcast a communiqué on 3 March 1992, which was read by the journalist
Bamwanga. The communiqué claimed that a fax had arrived from Nairobi, from an
African Commission of Non-Violence, saying that the RPF was preparing terrorists acts
against Rwandans. The communiqué mentioned politicians and businessmen throughout
the country who were going to be killed by the RPF and specified that the RPF was going
to use its internal branch, in other words the PL, or Liberal Party. On the night of 4
March, the massacre of Tutsi in Bugesera started, and lasted more than a week.
Nsanzuwera who investigated this massacre, said that at least 300 Tutsi were killed by
official count. They were not able to count all the victims because some of the bodies had
been thrown into septic tanks or pit latrines, and others had been thrown into holes. At
least 513 people were arrested for the killings by the Prosecutor’s office, but there was a
great deal of difficulty. When Nsanzuwera arrived in Bugesera on 6 March, houses were
still burning. The killings continued until a reinforcement of gendarmes was sent from
Kigali. Most of those who participated in the killings were not arrested because the
bourgmestre of the commune decided to send home all the seasonal migrant workers who
came from outside the region, many of whom had participated in the attacks.

Consequently, those arrested were mainly from the region itselt except a few who had
been arrested before the bourgmestre made this decision. Nsanzuwera said that sanctions
were imposed on the sub-prefet of Nyamata and the first attorney of the sub-prefectural
prosecutor’s office.””"

672.  When asked what role the media played in the Bugesera massacre, Nsanzuwera
replied that if Radio Rwanda had not disseminated the c ommuniqué five times and 1f
there had not been wide distribution of the cover of Kangura #26 in the region, the
numbers of people killed would not have been significant. He remembered talking to the

" T. 22 May 2001, pp. 34-3 [check date]; Exhibit P51,
7" T, 22 May 2002, pp. 34-78, 98.
YT, 23 Apr. 2001, pp. 139-150.
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elderly who had stayed at home and did not participate in the massacres. He was
accompanied by gendarmes and they thought he was coming to help them, and said it was
good that he had come in time because the Tutsi were going to kill them. The witness
said the radio broadcast of the communiqué created a kind of psychosis among the Hutu.
People thought they were defending themselves because they were told that they were
going to be massacred. There were no Tutsi killings of Hutu civilians in Bugesera during
this time but the Hutu who were arrested for their participation in the massacre of Tulsi
were saying that they did so to avoid being killed. That was the message they had been
given both by the authorities and by the communiqué that was broadcast. He described
the state created as one of “intoxication”. Human rights organizations and opposition
parties asked that sanctions be imposed on Nahimana, who was the Director of
ORINFOR at the time.*”

673. In cross-examination, Nsanzuwera was asked why he did not mention the role of
Radio Rwanda in these events in the book he wrote in 1993, The Rwandan Magistrate
and the Grips of the Executive Power? In this book, he cited as the two principal causes
of the Bugesera massacre the distribution of the cover of Kangura several weeks before
and the manipulation of the seasonal workers from outside the region. It was also put to
him that in his testimony in the Rutaganda trial, he cited as the causes of the Bugesera
massacres the speeches by local conseillers to get the population to attack Tutsi, the PL
meeting, and attacks. He said this was not meant to be an exhaustive list but
acknowledged that he was speaking of the role of Radio Rwanda in these massacres for
the first time. He acknowledged that the broadcast did not mention the Tutsi specifically
and explained that it was said the RPF had an internal base, which was the Liberal Party,
and that the communiqué followed the PL meeting that took place in Nyamata on 1
March. He noted that it was said that the Liberal Party was the Tutsi party.®”

674.  Prosecution W itness P hilippe Dahinden, a S wiss journalist, went to Rwanda in
January 1993 as a member of the International Committee for Investigations that had
been set up collectively by four human rights organizations, including the International
Federation of Human Rights and Human Rights Watch. The International Committee
went to Bugesera and interviewed many victims and witnesses of events there. Dahinden
testified that some of those whom he met, who had fled Bugesera and taken refuge in
Kigali, told him that in the course of one day there were five broadcasts on Radio
Rwanda of an editorial referring to acts of violence committed by people who had
nfiltrated the PL party, which was considered by many in Rwanda at that time as being a
party made up of Tutsi majority. Dahinden described the communiqué, which he said
was broadcast between 3 and 4 March, as from an organization called the Committee for
Non-Violence in Rwanda with the Great Lakes Region. The communiqué warned
Rwandans about an attempt to destabilize the country and terrorist acts that were to be
committed by people that had infiltrated {rom abroad and were going to attack the Hutu,
It included lists of about 21 public figures to be killed in the near future in an effort to
destabilize the country. Also broadcast on the radio, according to Dahinden, was an
editorial of ORINFOR signed by Nahimana that repeated the communiqué to warn the

" Ibid.
73T 24 Apr. 2001, pp. 121-143.
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population about the danger and mentioned the PL as a possible accomplice to this
transaction.””

75.  Dahinden’s investigation indicated that the communiqué came from an
organization that did not exist. The investigation was able to establish that the same
typewriter was used for the fax allegedly sent from Nairobi and the communiqué sent
from the Rwandan committee referred to by Dahinden as “the fictitious recipient” in
Kigali. Dahinden said he did not know who had written the communiqué. He criticized
Radio Rwanda and its Director for having broadcast a false communiqué that incited
people to violence. During the course of the investigation mission, Dahinden did not meet
Nahimana, but he retwrned to Rwanda in August 1993 and at that time interviewed him
on the broadcast of this communiqué, as well as the establishment of RTLM. He wanted
Nahimana to explain why he authorised and even ordered the broadcast of this editorial.

Nahimana replied that many leaflets were going around at that time and said hc had asked
his journalists to make a commentary on the text. Nahimana told him that he had
requested an evaluation of the documents, but that as the information had come to him
within the framework of ORINFOR, as a journalist he had broadcast it. Dahinden asked
Nahimana if he did not see a link between the dissemination of the communication and
the events that took place subsequently. Nahimana replied that he rather saw the link to
the speech made by the leader of the PL party. He said the broadcast should not have
triggered the events that took place a few days later. When Dahinden asked Nahimana
whether he thought this broadcast was helpful to the public, as it had triggered massacres
and persecutions, displaced 15,000 people, and burned houses, Nahimana replied that it
was precisely the role of public service to warn people and that apart from the PL, who
were responsible for what happened, everyone in Rwanda understood that this was the
role of the radio. He said that in time of war, the radio should be used to warn people
where there was danger, in order to save them.®”

676. In cross-examination, Dahinden explained the political backdrop to events in
Bugesera. He said that the bourgmestre o f Kanzenze had in October 1991 ordered a
series of arrests of young Tutsi in the commune, who were accused of crossing over to
join the RPF. On 11 November 1991 at the Nyamata market in Bugesera, this same
bourgmestre denounced the Tutsi PL representative, Gahima, as an RPF recruiter. In the
following weeks several mines were exploded in the area. On 1 March 1992, at a

political meeting held in the Gizensi commune of Bugesera, Gahima criticized this
bourgmestre, who then violently counter-attacked him, distributing tracts saying he must
not escape. The communiqué then arrived and was aired on Radio Rwanda five times on
3 and 4 March 1992. An RTLM broadcast of 31 October 1993 was introduced by the
Defence, in which Landouald Ndasingwa, the PL party Vice-Chair, commented on
statements made about him at a press conference by, among others, Justin Mugenzi, the
President of the PL party.””® In the interview, Ndasingwa stated that the political rally
organized by Mugenzi in Bugesera triggered the massacres there. Responding to this

¢ T. 24 Oct. 2000, pp. 36-65.
5T, 24 Oct. 2000, pp. 36-65; T. 30 Oct. 2000, pp. 121-126; Exhibit P3.
%7® Exhibit 1D4B.
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interview, Dahinden noted that the PL had split into factions, the power movement of
Mugenzi and a moderate wing.®”’

677. Dahinden testified that following these events in Bugesera there was an outery in
Rwanda and in the international community. Many embassies sent emissaries to the
government in March 1992, and in April when a new government was set up, Nahimana
left his post. According to Dahinden there was a Presidential Decree that terminated his
functions. Nahimana told Dahinden that he had talked to the Prime Minister, who
blamed him and said the radio had been the catalyst that triggered these events,
Nahimana told Dahinden that the Prime Minister was responsible for law and order and
he was the one who should have done something. Nahimana maintained that the radio

had done its duty by broadcasting the communiqué.®”

678.  Prosecution Expert Witness Alison Des Forges testified that she was the Co-Chair
of the international delegation that went to Rwanda in 1992 to investigate the killings in
Bugesera. She described the attack as the first incident in which the radio was used as
part of a propaganda effort to incite people to violence. In the days immediately before
the attack, Radio Rwanda broadcast a communiqué later acknowledged to have been
false. The communiqué alerted listeners to a supposed RPF plot to carry out a series of
assassinations of Hutu political lcaders as well as other forms of terrorism in Rwanda,
and linked these particularly to the Liberal Party. The communiqué was broadcast
several times - five times, she thought - during the day, even as the violence was taking
place. E ach broadcast was preceded by a Radio Rwanda commentary. saying that the
radio had an obligation to be active when it learned of such things. Des Forges said there
was no reference made to Bugesera in the communiqué but that the references to the PL
would have been clear, and there was a contest between PL and MRND at that time. PL
was presented as the internal framework of the RPE.""

679.  Des Forges said that she understood, based on documentation and consultation
with government and human rights sources at the time, that Nahimana was forced to
resign from Radio Rwanda because he was held personally responsible for the use of the
radio to incite violence in the Bugesera massacres. She said this incident also led
Germany to refuse to accept Nahimana as Ambassador from Rwanda. Des Forges
indicated that there were five human rights organizations in Rwanda, organizations that

she considered to be serious and reliable, that did a collective report on the Bugesera
massacres. In their report, thesc organisations particularly deplored the role of the false
communiqué and other tracts, which they held “co-responsible” for the loss of human lifc
in Bugesera.®*

680.  According to Ferdinand Nahimana, the population in Bugesera was called upon to
rise up against Frangois Gahima, a Tutsi who was Chairman of the PL. During a rally on
I March 1992, led by Justin Mugenzi, who was Chairman of the PL, Gahima was

“""T. 1 Nov. 2000, pp. 12, 18-21, 45-52,

% T.24 Oct. 2000, pp. 36-67; 31 Oct. 2000, pp. 165, 170-71.
" T. 20 May 2002, p. 240.

T, 20 May 2001, p. 242.
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proclaimed bourgmestre by the PL for Kanzenze commune. Rwambuka, the lawfully
appointed bourgmestre was preseut.{‘S' In cross-examination, Nahimana was asked
whether the editorial that was rcad out five times on Radio Rwanda in the following days
would not add to the tensions and encourage people to attack the most visible PL
stronghold in Bugesera. Nahimana said it was already known by March 1992 that the PL
was in collaboration with the RPF, which was concretised two months later. He said there
were acts of sabotage and civil disobedience on a regular basis in these communes and
the PL party was mentioned in this context. As Radio Rwanda was trying to denounce
the destabilization manoeuvres of the enemy and the information showed that the PL was
conniving with the enemy, they said so. He maintained that even though the PL was a
registered party in Rwanda it was clear that the party or at lcast some members of it were
participating in the destabilization of the country.*®

681,  When asked whether he had checked or asked any journalist to cbheck whether
there was an Inter-African Commission for Non-Violence, or to check on the name of the
individual who signed the fax from the organization, he replied that they did not attach
that level of importance to the document. It was forwarded by someone who was known
in Kigali so he did not have to bother himself to find out whether the signatory existed.
He said it was not the essential document to them. They got information from interviews
and fieldwork of their journalists. Tn many communes the bourgmestre or other
authorities intervened as a result of the work of journalists, so the document was not that
important. In many places, including Bugesera, there were acts of destabilization. When
asked how he could say the document was unimportant when he ran the editorial five
times, Nahimana explained that it was the document that was unimportant, not the
editorial. He recalled that names were never mentioned on the air and said there was no
intention to cause massacrcs anywhere with this editorial. He said if massacres occurred
in Bugesera, there were other underlying reasons. Nsanzuwera had investigated and the
international commission and their report said that the reason for the massacres was a
misunderstanding between the local authorities, in particular Rwambuka and Gahima.***

682. When asked about Kamilindi’s testimony that there was opposition te doing
anything with the communiqué and that all the journalists fclt as they did not know the
origins of the document they should not use it, he said the discussion was not whether the
letter was true or false, it was to know whether it should be used, to be read or not.
Nahimana said the document was not used; it was not read. In response to questioning
from the Chamber, Nahimana acknowledged that everybody asked questions about the
document. He said some thought it was genuine and others thought it was not. He again
noted that the document was not read on air, only the editorial. Nahimana said repeatedly
that the document itself was not that important and that the editorial was the result of
many documents. He said the editorial did not incite the people of Bugesera, noting that
Bugesera was not mentioned once, and nor were the Tutsi mentioned. When the
massacres broke out in the rcgion, the PL party, knowing that its representative Gahima
was in conflict with Rwambuka and that Rwambuka got the population to rise against

1T, 23 Sept. 2002, pp. 9-13.
2726 Sept. 2002, pp. 83-85.
% Ihid., pp. 83-90.

Judgement and Sentence 230 L) 3 December 2003




34100

Prosecutor v, Ferdinand Nahimana, Jean-Bosco Barayugwiza and Hassan Ngeze
Case No. ICTR-99-52-T

Gahima and his supporters, in particular the Tutsi, hurried to be the first to issue a
communiqué saying that Bugesera was being bumed down because Radio Rwanda had
aired reports.”™

Credibility of Witnesses

683, Thomas Kamilindi, an experienced journalist, gave his evidence with great care,
in the Chamber’s view. He made clcar, for example, that he was told that Nahimana was
dismissed as a result of public opinion and that it was not something he knew himself.
He was careful to say what he knew and did not know. He was unable to specify the
exact date of the fax from Nairobi, but was able to place it in time in reference to other
events. The Chamber notes that Gaspard Gahigi attempted to recruit Kamilindi for
RTLM. Kamilindi showed no personal animosity against Nahimana, and no significant

challenge to his credibility arose as a result of cross-examination. For these reasons, the
Chamber finds the testimony of Kamilindi to be credible.

684. The Chamber has found the testimony of Prosecution Witnesses Frangois-Xavier
Nsanzuwera and Philippe Dahinden to be credible in paragraphs 545 and 546. The
testimony of Ferdinand Nahimana is discussed in section 5.4.

Discussion of Evidence

685. The evidence indicates that a series of political events in Bugesera, culminating in
a PL meeting on 1 March 1992, sparked a killing spree over the course of the following
days that took the lives of hundreds of Tutsi civilians. The Chamber has considered the
role of Radio Rwanda in the events that transpired, and more specifically the role of
Ferdinand Nahimana, as the Director of ORINFOR, the state information agency of
which Radio Rwanda was a part. Approximately five broadcasts were made by Radio
Rwanda during the course of 3 and 4 March of a communiqué and/or an editorial about a
communiqué that was received from a domestic Rwandan human rights organization,
based on a fax sent to this organization [rom an organization in Nairobi. The
communiqué s tated that the PL, which it described as the internal branch o f the RPF,
would be implementing a plan to assassinate a number of Hutu leaders, who were named.
The communiqué did not mention Bugesera. The fax from Nairobi, on which the

communiqué was based, was subsequently established through forensic means, to have
been a forgery. Neither the organization from which it purportedly was sent nor the
signatory of the fax could be located.

686. The Chamber has reviewed a document reprinted in the book Les crises politiques
au Burundi et au Rwanda, by André Guichaoua, introduced into evidence by Counsel for
Nahimana.®® Several Prosecution witnesses stated in their testimony that they recognized
some part of the broadcast in this exhibit. The text is not itself a communique but it
refers to the organization in Rwanda having acted upon the information it received from
the organization in Nairobi, and it summarizes the content thercof. The Chamber accepts

8% 1hid.
85 Exhibit 1D37.
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Nahimana's evidence that Radio Rwanda did not broadcast the communiqué itself, noting
that it did nevertheless broadcast the contents of the communiqué as well as its specific
source,

687. The testimony of Thomas Kamilindi is particularly important, in the Chamber’s
view, as he was present in the internal discussions of Radio Rwanda regarding the
broadcast. His testimony that there was opposition in the editorial meeting to using the
fax or communiqué was grudgingly affirmed by Nahimana, who in response to
questioning from the Chamber acknowledged that some thought it was not genuine and
noted that it was not read on the air. Nahimana did not in his testimony defend the
authenticity of the document. Rather he tried to minimize its importance. His suggestion
that the journalists had other sources of information for the broadcast is not supported by
the evidence of the broadcast itself, which cites these sources exclusively, or by the
evidence of Kamilindi. According to Kamilindi, a decision was made based on the
unreliability of these sources not to broadcast the information. This decision was reversed
at the direction of Nahimana and a pre-recorded tape was broadcast at least four times.

688. The impact of the Radio Rwanda broadcasts was tangible, as evidenced by the
witness testimonies. Nsanzuwera’s recollection of his own encounter with elderly people
in the region, staying at home afraid of a Tutsi attack, and his description of the frenzied
“intoxication” of those Hutu who thought they had to defend themselves or they would be
massacred by the Tutsi, are telling of the fear that was generated by the radio. The
Chamber notes the evidence that the international investigation did not focus on the radio,
and that Nsanzuwera, despite these dramatic descriptions, in his own book did not
mention the role of Radio Rwanda in the massacres. In the Chamber’s view this does not
mean the radio did not play a role in spreading fear and escalating violence. Nahimana
denies any causal relationship of these events with the media, stating that the political
events of 1 March 1992 were responsible for what transpired, and government officials
werc responsible for not stepping in to stop the violence. The Chamber accepts that these
were both causes of what happened but notes that they do not preclude the radio as an
additional factor in the causation of the killings. Nsanzuwera testified that the number of
killings would not have been significant but for the effect of the media. This impact was
recognized at the time in the report on the killings done by five Rwandan human rights
organizations, which held the dissemination of false information “co-responsible”. The
fact that Bugesera was not mentioned in the fax does not negate the fact that its target
was the PL, which was engaged in a political stand-off at the time in Bugesera. In these
circumstances, the Chamber considers that the impact of the broadcast was not lessened
by the absence of an explicit association with Bugesera. The implication is evident.

689.  With regard to Nahimana’s role in what happened at Radio Rwanda, the Chamber
notes that his own testimony indicates that he was actively involved in the process. His
defence is not that he had nothing to do with what happened. To this day, he maintains
that there was nothing wrong with what happened. He affirmed the role of the radio in
bringing to public attention the threat faced by the country posed by the RPF, and he
noted the subsequent affiliation between the RPF and the PL. The broadcast itself
described the role of the radio as such and called on the population to be vigilant.
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Nahimana told Dahinden in a subsequent interview that the radio had done its duty to
warn people by broadcasting the communiqué. As Director of ORINFOR, Nahimana was
responsible for this decision, which was made against editorial advice and 1s
incompatible with the ethical standards of journalism subsequently adopted in Rwanda.
When asked he said he did not check the information and added that he did not think it
was important to do so. His comment that the editorial discussion was not about whether
the document was true or false but whether or not to use it is another indicator that to
Nahimana the truth was of secondary importance. His testimony suggests that he would
make the same decision again.

690. The Prosecution maintains and has introduced evidence to support their
contention that Nahimana was dismissed as Director of ORINFOR as a consequence of
his decision to broadcast the contents of the communiqué from Nairobi and the harm that

ensued from this decision. Nahimana contests that this was the reason for his departure
from ORINFOR. The Chamber does not find it necessary to make a factual
determination on this matter.

Factual Findings

691. The Chamber finds that Ferdinand Nahimana, as Director of ORINFOR, ordered
the broadcast on Radio Rwanda of the contents of a communiqué based on a fax from
Nairobi, a false document stating that the PL was the internal arm of the RPF and was
planning to assassinate Hutu leaders. This broadcast took place within a few days of a PL.
meeting in Bugesera on 1 March 1992, resulting in the killing of hundreds of Tutsi
civilians. It was repeated four or five times over the course of 3 and 4 March 1992. As
Director of ORINFOR, Nahimana reversed a decision of the editorial team not to
broadcast the communiqué because of their inability to confirm its authenticity.
Nahimana did not make an effort to ascertain the accuracy of the Radio Rwanda
broadcast, which spread fear and provoked violence against the Tutsi population by Hutu
who were falsely led to believe that they faced imminent attack.

54 Evaluation of Nahimana’s Testimony

692. The Chamber has considered Nahimana's testimony and finds a number of

patterns in his response to questioning. Nahimana is a man of words, and he manipulates
words to suit the circumstances. When discussing various RTLM broadcasts of concern
that were put to him in cross-examination, Nahimana often prevaricated, first looking for
some textual response or defence and if that was not convincing then partially
acknowledging the concern while leaving room for further manoeuvre. When asked about
the broadcast of December 1993, for example, in which Kantano Habimana said about
the Tutsi that “they are the ones who have all the money”, initially Nahimana omitted any
reference to the phrase. Then he challenged the (ranslation when this omission was
brought to his attention, and then he challenged the meaning of the phrase in context.
Finally, he said that that he would not have used such language but that he would have
expressed the same reality in a different way. Similarly, when asked about the RTLM
broadcast on 3 April 1994 charging the Medical Director of Cyangugu with having
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organized an RPF meeting, Nahimana first noted that RPF brigades existed. He suggested
that it was possible the doctor organized this meeting, but acknowledged that it was
speculation. When it was put to him that the broadcast made reference to a “small group
of Tutsis” and not the RPF, he said he would not have allowed the piece to be aired but
that in the context it could have been an RPF brigade. Nahimana’s testimony is marked
by purposeful ambiguity.

693. In his testimony, Nahimana distanced himself from broadcasts after 6 April 1994,
saying he was revolted by those which left listeners with the impression that Tutsis
generally were to be killed, although he was also careful to say that he did not believe
that RTLM had systematically called for people to be murdered. He offered a global
condemnation of such broadcasts and said he was shocked to learn of them in detention
when he received the recordings and for the first time had a chance to review them. The
Chamber does not accept that Nahimana first learned of these broadcasts in detention. In
a Radio Rwanda interview on 25 April 1994, he said: “I am very happy because [ have
understood that RTLM is instrumental in awakening the majority people™, at the height of
the killing frenzy in Rwanda. Nahimana also knew of Dahinden’s statement in May 1994
to the United Nations condemning RTLM broadcasts; Dahinden discussed it with him
when they met in June 1994.

694.  Another pattern noted by the Chamber in Nahimana’s testimony was his tendency
to deny that he held positions of authority despite evidence to the contrary, and then to
retreat to a formalistic interpretation that minimized his own role. Nahimana denied that
he was appointed “conseiller advisor” to President Sindikubwabo. When confrented with
his signature in an Associated Press reporter’s book as “conseiller advisor” to the
President, hc testified that he only used this title to get an audience with French
government officials, maintaining that he was not really holding the position in the
administrative sense. Similarly, Nahimana repeatedly stressed the distinction between
RTLM S.A. or RTLLM Limited, the corporation, and RTLM the radio station, a distinction
the Chamber finds artificial as RTLM radio was the sole project of, as well as wholly
owned and controlled by, the RTLM company. In light of the overwhelming evidence
that Nahimana was often referred to publicly as a Director of RTLM, the Chamber cannot
accept Nahimana’s denial that this was the case.

695. With great sophistry, Nahimana often pursued many lines of argument
sequentially or even simultaneously in his testimony. Asked about the ORINFOR
communiqué relating to Bugesera and confronted with Kamilindi’s testimony that all the
journalists felt they should not use the unknown document they had received, he said the
discussion was not whether the document was true or false, it was to know whether it
should be used, to be read or not. Nahimana said the document was not used; it was not
read. The Chamber notes that although it was not the fax itself, what was read on
Nahimana’s order precisely conveyed the contents of the fax. After much evasion with
regard to Kamilindi’s testimony that the journalists in ORINFOR were against using the
document, Nahimana finally acknowledged when asked by the Chamber that everyone in
the meeting asked questions about the document. He said some thought it was genuine
and others thought it was not. He again noted that the document was not read on air, that
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only the editorial was read. Nahimana said repeatedly that the document itsell” was not
that important. When asked why if it was not important it was broadcast five times, he
said it was not the document that was broadcast but the editorial. Again, the Chamber
notes that what was read precisely conveyed the contents of the document.

696. Nahimana was not forthcoming in his testimony. While he was not entirely
untruthful, in the view of the Chamber, he was evasive and manipulative, and there were
many credibility gaps in his testimony. For this reason, the Chamber has been cautious in
its evaluation of Nahimana's testimony on particular matters of fact, and does not
generally accept Nahimana's version of events.

6. Jean-Bosco Barayagwiza

6.1 Meetings, Demonstrations and Roadblocks

697. A number of Prosecution witnesses testified to Barayagwiza’s presence and
participation in CDR meetings, demonstrations and roadblock activities. As discussed
above, Barayagwiza was a founding member of the CDR and one of its leaders. The
killing of Tutsi was promoted by the CDR, as evidenced by the chanting of
“tubatsembatsembe” or “let’s exterminate them™ by C DR members in the presence of
Barayagwiza and by Barayagwiza himself.

698. Witness AGK, a Hutu man who worked in the building that housed the Ministry
of Foreign Affairs, recounted in his testimony a CDR demonstration that took place in
May 1993. The demonstrators, some of whom were wearing CDR caps or CDR clothing,
surrounded the Ministry of Foreign Affairs, raised the CDR flag and locked the workers
in the building. The demonstrators were armed with sticks, clubs and stones. They said
that they were not going to release those in the building, who would spend the night at the
Ministry, There were about 800 demonstrators, and they were ¢ hanting songs such as
“Tubatsembatsembe” and dancing. The witness explained that “Tubatsembatsembe”
meant “‘exterminate the Tutsis”, and they meant exterminate all the Tutsi and all those
who did not speak the same language as they did. The demonstrators arrived at the
Ministry at 3 p.m. At 5 p.m., when it was time to go home, they prevented those inside
from leaving. Barayagwiza, however, was able to leave, which he did at 5.15 p.m.

Witness AGK, who saw him through the window, said he stayed with those outside and
spoke to the demonstrators for 15 minutes before he left. Other Ministry officials,
including the Chief of Staff and Director of General Services, were locked up by the
demonstrators in the building and prevented from leaving. The demonstration lasted from
3 p.m. to 1 am., when UNAMIR soldiers dispersed the crowd by using teargas after the
demonstrators threw grenades at the soldiers. UNAMIR rescued those in the Ministry and
drove them away.*®

699.  Witness AGK testified that Baravagwiza was a member of the CDR and occupied
a position of importance. He did not know what position Barayagwiza held but he knew
that it was an important one because Barayagwiza gave orders, he distributed CDR
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berets, and many CDR members used to visit him. The witness was posted at the entrance
to the building and therefore was in a position to know who was coming and where they
were going. Witness AGK testified that Barayagwiza practised regional and ethnic
discrimination at work, recalling an incident in May 1993 when Barayagwiza called him
to his office to give him a letter to give to someone. Barayagwiza asked Witness AGK
where he was from, and when he replied that he was from Kibuye, Barayagwiza told him
to leave because he did not work with Banvenduga who worked with the Inyenzi-
Inkotanyi. Barayagwiza then called another person to deliver that letter. The witness said
that Barayagwiza used to ask people who worked at the Ministry their origin. If anyone
wanted to see Barayagwiza at the Ministry, they had to go through his secretary who
would ask who they were and where they came from, and what they did. If they were
from a region that was unacceptable, then Barayagwiza would not receive them.®®’
Witness AGK testified that he heard Barayagwiza say that they had to fight the /nkotanyi

to keep the Tutsi from gaining power. He heard this statement when Barayagwiza was
standing in front of the Ministry which was about five meftres away from the entrance
into the building, talking to two people, Colonel Baransaritse and Jean de Marchel
Munga\danutsa.mﬁ

700. Witness AHI, an Impuzamugambi from Gisenyi, testified that he first saw
Barayagwiza in 1992. H e knew him from a videotape he had seen in March 1992 at
Ngeze'’s house of the constituent assembly of CDR. Towards the end of August 1992, he
saw Barayagwiza at the Gisenyi prefecturc’s office accompanied by Hassan Ngeze.
Colonel Anatole Nsengiyumva, and others. They had gathered for an important meeting
to resolve an urgent problem, which was the corpses of Tutsi who had been killed by
members of the CDR and MRND in Mutura commune. The bodies were loaded into a
yellow Daihatsu pick-up and taken to the prefecture, where Witness AHI saw them. He
knew the driver of the Daihatsu, who told him that the Bagogwe, who were Tutsi, had
been killed in Kabare by the Impuzamugambi of the CDR. Witness AHI explained that at
that time fighting was limited to Ruhengeri prefecture. No fnkotanyi had attacked Gisenyi
or stepped foot in any of three communes, including Mutura. The bodies from Mutura
were purported to be the bodies of /nkotanyi who had attempted to attack Gisenyi.
Witness AHI said that was not true, as they were the bodies of members of the population
who had been killed. The driver of the pick-up uncovered the dead bodies. There were
more than thirty. The witness saw that there were older people and younger people,

civilians who had been killed with spears, clubs and machetes. There was no sign of any
guns and there was no military gear. The bodies were not at the Gisenyi prefecture office
for long. They were transferred to the town, but when the owner of thc vehicle saw the
dead bodies, he refused to take the vehicle and sent the driver to take the bodies back to
the prefecture, which he did. Witness AHI and others followed him. Thereafter, Witness
AHI dig} ot know what happened and could not say how thesc dead bodies were finally
buried.

%7 Ibid., pp. 50-66. 128.
85721 June 2001, pp. 66-69.
' T_4 Sept. 2001, pp. 81-91.
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701.  Witness AAM, an Abagogwe Tutsi farmer from Gisenyi, testified that in 1991,
after the killing of Bagogwe Tutsi and while they were still mourning the dead,
Barayagwiza c ame, together with the sous-prefet at that time, Raphael Bikimibi. They
summoned a meeting in Mutura commune, to which everyone went. At the meeting,
Barayagwiza said that all the Hutu should stay on one side and the Tutsi on the other side.
The people danced to welcome Barayagwiza and Bikimbi. Barayagwiza then requested
that the Tutst dance for him, and they did a dance called lkinyemera. According to
Witness AAM, Barayagwiza then said, “You are saying that you are dead — a lot of
people have been killed from among you but I can see that you are many. There are many
ol you, whereas you are saying that a lot of peoplc are being killed from among you. We
heard that on radio, but if we hear that once a gain, we are going to kill you, because
killing you is not a difficult task for us.”®""

702,  Witness AAM testified that towards the end of 1992, demonstrations were carried
out by the CDR and MRND in Gisenyi town, not far from where Witness AAM lived. He
said they did a lot of bad things including blocking roads, looting Tutsi who lived nearby
and beating up Hutu who did not speak the same language as they did. This lasted for two
weeks, towards the end of which the witness saw Barayagwiza wearing a CDR cap and
accompanied by Impuzamugambi. They were shouting and singing Tuzaisembatsembe or
“let’s exterminate them”, meaning the Tutsi, He said the demonstrators were wearing
red, yellow and black, and they were carry cudgels and terrorising people. Asked who
else was present, hc named a few people he recognized including Hassan Ngeze. In 1993,
ncar the end of the year, there was a CDR rally and people were told to go to the stadium
in Gisenyi for the rally. Witness AAM said that when they got there, Barayagwiza said
that all those who were not members of CDR should not attend. He also said that if therc
was any Hutu with Tutsi blood in his veins he did not need him. The witness went home
so he did not see what happened at thc meeting, but some time later CDR members who
were there went on a rampage against Tutsi. He particularly recalled Ruhura, the younger
brother of Barayagwiza in this rampage. Witness AAM testified that he also saw Hassan
Ngeze at this meeting.®!

703.  Witness AAM testified in cross-examination that beforc joining the CDR,
Barayagwiza had Tutsi friends. He provided the names of four such people.®”* Omar
Serushago testified that Barayagwiza had two wives and that his principal wife, the

mother of his eldest children, was a Tutsi.”” Witness X testified that Barayagwiza had a
Tutsi mistress, with whom he had had children, and to show that the CDR had to be one
hundred percent Hutu, Barayagwiza got rid of this mistress. Witness ABE testified that
he knew Barayagwiza’s wife, who was the mother of three children by Barayagwiza. She
told him that Barayagwiza sent her away when he found out that she was Tutsi, which he
had not known, telling her this was the reason she had to leave.”™
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704.  Witness AFX, a Tutsi man from Gisenyi, testified that Barayagwiza, who was
CDR President at the prefecture level, had the power to call meetings and to order the
erection of roadblocks. The witness said he attended three meetings called by
Barayagwiza in Ngororero, in Mutura and at Umuganda stadium. The Ngororero meeting
took place in 1993, and many CDR members were present. Barayagwiza told the people
at the meeting that it was high time the Hutu knew who their enemies were and knew
how to behave themselves, and find ways and means of fighting the enemy. He said the
people must understand that CDR represented the people in the majority. The meeting in
Mutura commune took place three weeks later and was attended by CDR officials
including Barayagwiza. At the meeting, Barayagwiza asked that the Bagogwe dance their
traditional dance known as /kinyemera. Witness AFX was standing close to Barayagwiza.
After the Bagogwe had danced, he said, “Itis said that the Bagogwe werc killed, b ut
where are these ones coming from, and what are they doing?” The third mceting attended

by Witness AFX took place between July and August 1993 at Umuganda stadium.
Barayagwiza and Hassan Ngeze were present. During the meeting it was said that it was
high time that the Hutu knew in what times they were living and consequently they
should fight their enemies who were the Tutsi. A few days after this meeting, roadblocks
started being erected.®”*

705.  Witness AAJ, a young man of Tutsi ethnicity from Gisenyi, testified that he knew
Barayagwiza, his neighbour, as a very important personality who worked in Kigali, and
said he was higher in rank than a national official of CDR. He first saw Barayagwiza in
1992 when Barayagwiza was holding a rally during the day at the Kabari Centre with
more than 150 people present. Barayagwiza said at this meeting that no Tutsi was to be
admitted to participate because they were accomplices of the /nkotanyi. After the
meeting, the Tutsi in that region were in a difficult situation because of this statement.
Witness AAJ recounted that some of the Impuzamugambi who were used by
Barayagwiza took away a factory worker named Gafashi and a teacher named Kabogi,
both Tutsi, and they never came back.””® He said Barayagwiza supplied all the weapons
that were used in the region by the Impuzamugambi, and Barayagwiza instructed them in
everything that they did.”” Furthermore, Barayagwiza participated in all the mectings
and he was the one who was the most important person with respect to CDR propaganda
in their region.””® Witness AAJ saw Barayagwiza again at a second rally in the same
place where the first rally was held. This time Tutsi were present. Barayagwiza separated

the Hutu from the Tutsi and made them sit on different sides. He asked the Tutsi to dance
for them, and then said: “the people say that the Tutsis are dying, but then who are these
people who have just stood up and danced for me.”*” Witness AAJ saw Barayagwiza in
the beginning of 1993 at his home, in the company of Ruhura, Biyigomba and
Aminadabu. On that day he saw Ruhura in CDR clothing, and Aminadabu and
Biyigomba had firearms that they had taken from Barayagwiza’s house.””
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